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AN ORDINANCE 2013-05-30 -0352 
AUTHORIZING EXECUTION OF A CONSTRUCTION MANAGER AT 
RISK AGREEMENT WITH TURNER CONSTRUCTION COMPANY IN 
AN AMOUNT NOT TO EXCEED $105,000,000.00 FOR THE 
CONSTRUCTION OF A CONSOLIDATED RENTAL CAR FACILITY AT 
SAN ANTONIO INTERNATIONAL AIRPORT. 

* * * * * * 

WHEREAS. thi s Agreement will provide for Tumer Construction Company (Turner) to 
collaborate with the City and TranSystems Corporation, Tnc., the firm chosen to (1) provide 
design services for this project, to collaborate during the deve lopment of design, and 
construction documents, and (2) construct the Consolidated Renal Car Facility (CONRAC) at 
San Antonio International Airport ror the pick up and return of rental cars within walking 
distance cfthe terminal; and 

WHEREAS, pursuant to a Request for Qualifications released in January 2013 the City received 
responses rrom eight firms which were evaluated by a select ion committee consisting of 
representatives rrom the City Manager's Office, Aviation Department, Capital Improvement 
Management Services Department. the Aviat ion Advisory Commiss ion. and the rental car 
industry, which two fi nns were interviewed, and Turner was selec ted as the most qualilied finn 
to construct the CONRAC; and 

WHEREAS, the CONRAC wiJl include a customer service building with rental car ticket ing 
areas, ready/return area and quick turnaround area (i. e. fueling/charging stations. vehicle wash 
racilit ies and light maintenance bays), public parking and other amenit ies such as commercial 
enterpri ses and passenger/employee services; and 

WHEREAS, in March 2012, City Counc il authorized the co llect ion of a Customer Facility 
Charge (CFC) which will fund the design, construction and debt service for the rental car 
facili ties at the airport; and 

WHEREAS, the services to be provided pursuant to thi s Conslruction Manager at Risk 
agreement will be phased with the initial work authorization being for pre·construction services 
will be in the amount nOHo·excced $680.000.00; additional phases may be authorized by the 
Aviation Department subject to fund ing availability; a.nd 

WHEREAS. it is necessary to authorize the execution a Construction Manager at Ri sk 
Agreement with Turner Construction Company in an amount not to exceed $105,000,000.00 for 
the construction of the CONRAC; NOW THEREFORE, 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO: 

SECTION I. The City Manager, or her designee. is authorized to execute a Construction 
Manager at Ri sk Agreement with Turner Construction Company in an amount not to exceed 
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$105,000.000.00 for the construction of a Consolidated Renta l Car Facility at San Antonio 
Intemational Airport, a copy of which is set out in Exhibit I. 

SECTION 2. TIle budget in SAP Fund 51099000. Airport Capi tal Projects. SAP Project 
Definition 33-00079. Consolidated Rental Car Facility, shall be revised by decreasing SAP WBS 
Element 33-00079-01-02 entitled Desigrt!Planning, SAP GL account 5201170, by the amount of 
$680,000.00. 

SECTION 3. The amount up to $680,000.00 is appropriated in SAP Fund 51099000. Airport 
Capital Projects, SAP Project Definition 33-00079, Consolidated Rental Car Facility, SAP WBS 
Element 33-00079-05-02-01, en titled City Funds, SAP G L Account 5201140. 

SECTION 4. Payment in the amount of $105,000.000.00, Fund 51099000, Airport Capital 
Projects, SAP Project Definition 33-00079, Consolidated Rental Car Facility, is authorized to be 
encumbered and made payable to Turner Construct ion Company, for a construction contract. 
$680,000.00 for the initial work through the approval of the Guaranteed Maximum Price for this 
contract will come from the funds identified in Section 2. Additional phases' encumbrances for 
a total contract not to exceed $105,000,000.00 will be made payable based on future project 
funding appropriations authorized by City Council. 

SECTION 5. The financial allocations in this Ordinance are subject to approval by the Director 
of Finance, City of San Anton io. The Director of Finance, may, subject to concurrence by the 
City Manager or the City Manager's designee, correct allocations to specific SA P Fund Numbers, 
SAP Project Definitions, SAP WBS Elements, SAP Internal Orders, SAP Fund Centers. SAP 
Cost Centers, SAP Functional Areas. SAP Funds Reservation Document Numbers, and SAP GL 
Accounts as necessary to carry out the purpose of this Ordinance. 

SECTION 6. This Ordinance shall be effective immediately upon the receipt of eight 
affirmative votes ; otherwise, it is effecti ve ten days after passage. 

I'ASSED and APPROVED this 30· day of May, 2013. 

R 
Julian Castro 

ATTEST: APPROVED AS TO FORM: 
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An Ordinance authorizing the negotiation and execut ion of a Construction 
Manager at Risk contract in the amount not-to-exceed $105,000,000.00 with 
Turner Construction Company for the Consolidated Rental Car Facility at San 
Antonio Lntemational Airport, a Customer Facility Charge funded project. [Ed 
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tJOAIGINAL CITY OF SAN ANTONIO, TEXAS 
CONSTRUCTION MANAGER AT RISK CONTRACT 

CONSOLIDATED CAR RENTAL FACILITY IOTHER LANDSIDE FACILITIES 
AT SAN ANTONIO INTERNATIONAL AIRPORT 

(AIRPORT TRANSIT CENTER) 
PROJECT NUMBER: 33-00039 

Tills Constrllction Manager at Risk Contract (hereafter referred to as "Agreement") is entered into by 
and between the City of San Antonio, Texas, a Texas Municipal Corporation and home-rule City 
(hereafter referred to as "City" or "City") by and through its City Manager. pursuant to Ordinance 
Number passed and approved by the San Antonio City Council on 
,---:;--;;-;-:--;-:;c--:' and Turner Construction Company, a corporation authorized to do business 
in the State of Texas (hereafter referred to as "CM@Risk"or"Construction Manager"). 

RECITALS 

A. The City Manager of the City of San Antonio, Texas , is authorized and empowered to execute 
agreements for professional and construction services. 

B. City intends to construct the Consolidated Car Rental Facility (CONRAC) and other laodside 
facilities at San Antonio International Airport (Airport Transit Center), as described in Exhibit B 
attached hereto and made a part hereof(hereafter referred to as tbe "Project"). 

c. To undertake the design of said Project, City has entered into a contract with TranSystems 
Corporation (hereafter referred to as "Design Professional"). 

D. CM@Risk bas represented to City the ability to provide pre-construction services and 
construction pbase management services for the Project and, based on this representation, City 
engages CM@Risk to provide pre-construction services and construction phase management 
services for tbe Project. CM@Risk also may construct the Project or a portion tbereof if 
qualified and selected for construction. 

E. Based on this representation, City intends to enter into this Agreement with CM@Risk for the 
Pre-Construction Phase Services and the Construction Phase Management Services identified in 
this Agreement. 

AGREEMENT 

NOW THEREFORE, for and in consideration of the mutual covcnants and considerations hereinafter 
containcd, it is agreed by and between City aod CM@ Riskas follows: 

CM@Risk, to furtber the interests of City, shall perform the services required by this Agreement and 
;n accordance with this Agreement, to the satisfaction of the Director of the Capital Improvements 
Management Services Department (hereafter referred to as "Director"), its terms and conditions in a 
good and workmanlike manner exercising the degrce of care, skill and judgment a professional 
contractor performing similar services in San Antonio, Texas would cxercise at such time, under 
similar conditions. CM@Risk shall, at all times, perform the required services consistent with sound 
and generally accepted construction management and construction contracting practice. 
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Attached hereto and incorporated herein, as if fully set out berein, unless specifically modified herein 
by this Agreement, are: 

EXHIBIT A - PA YMENT AND PERFORMANCE BONDS 
EXHIBIT B - PROJECT DEFINITION 
EXHIBIT C - HOURLY RATE SCHEDULE AND SCHEDULE OF VALUES FOR PRE-

CONSTRUCTION SERVICES 
EXHIBIT D -SUBMITTAL REQUIREMENTS FOR THE GMP 
EXHIBIT E - SUBMITTAL REQUIREMENTS FOR THE FIXED PRICE PROPOSALS 
EXHIBIT F - APPROYED FTXED PRICE PROPOSALS 
EXHIBIT G - GENERAL CONDITIONS FOR CITY OF SAN ANTONIO BUILDING 

CONSTRUCTION CONTRACTS 
EXHIBIT H - APPROVED GMP PROPOSAL 
EXHIBIT I - TECHNICAL SPECIFICATIONS 
EXHIBIT J - CONSTRUCTION DRAWINGS 
EXHIBIT K - SBEDA SUBCONTRACTOR/SUPPLIER UTILIZATION PLAN 

FORNI 
ADDENDUM 1 

IN wrTNESS WHEREOF, two (2) identical counterparts of this Agreement, each of which shall 
for all purposes be deemed an original thereof, have been duly executed by the parties herein 
above named on the date and year first above writteo. 

CM@Risk agrees that this Agreement, as awarded, is for the slated work and understands that 
payment for the total work will be made on the basis of the indicated amount(s) and percentage(s), per 
the tenns and conditions of the Agreement. See also Exhibit H, Approved GMP Proposal. 

Pre-construction Fee: (S 680,000.00) 

Pre-construction serv ices will be perfonned in three phases as sel out below. Pre-construction 
services will be compensated based on a lump sum amount for Phase 1 and Phase 2, Phase 3 will 
be compensated on the basis of a fixed monthly amount and the sum total of all preconstruction 
services shall be S680,000.00. If the time required to complete a particular pre-construction phase 
exceeds the maximum number of months set out below, then services will be billed on a monthly 
basis at the rates set out below and would increase tbe aforementioned preconstruction fec by such 
amount. 

Phase I Pre-construction services from project concept through the submission of the 30% 
design completion deliverable and the City "go/no go" decision for the Project 

Maximum Duration of Phase I: 
Fixed Lump Sum Amount: 
Fixed Monthly Fec if Phase I services exceed 7 months: 

7 months 
$ 180,000.00 
$ 25,000.00 
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Phase 2 Pre-constnlction services from City's decision to proceed with the Project through 
submission of an executable proposed GMP by Contractor to City at 60% composite 
design completion (60% composite design completion will be at 100% 
CiviVSitelUtiliry documents, 90% Structural Foundation documents, & approximately 
50% Structural Frame documents). 

Maximum Duration of Phase 2: 
Fixed Lump Sum Amount: 
Fixed Monthly Fee if Phase 2 services exceed 6 months: 

6 months 
$ 390,000.00 
$ 35,000.00 

Phase 3 Pre-construction services from submission of an executable proposed GMP by 
Contractor through the bond sale period and City securing bond financing to fund the 
Project construction. 

Maximum Duration of Phase 3: 
Fixed Lump Sum Amount: 
Fixed Monthly Fee if Phase 3 services excecd 2 months: 

2 months 
$ 110,000.00 
$ 55,000.00 

The rates above include all pcrsonnel, material, and equipment expenses. inclusive of 
reimbursable expenses, and profit through the design phase portioo of the project. The City is to 
provide Contractor with document reproductions as requested by Contractor al no cost to 
Contractor. 

Pre-construction services shall be billed in accordance with the schedule below: 

Phase I - 50% of the fixed lump sum amount for Phase I services will be billed at the end of 
month 3. The remainder of the fixed lump sum amount will be billed at the end of the 
earlier of month 7 or the completion of Phase 1 prcconstruction serv ices. 

Phase 2 - 50% of the fixed lump sum amount for Phase 2 serv ices will be billed at the end of 
month 3. The remainder of the fixed lump swn amount wi ll be billed at the end of the 
earlier of month 6 or the completion of Phase 2 preconstruction services. 

Phase 3 - 50% of the fixed lump sum amount for Phase 3 services will be billed at the end of 
month I. TIle remainder of the fixed lump sum amount will be billed at the end of the 
earlier of month 2 or tbe completion of Phase 2 preconstruction services. 

rf services for a particular phasc are completed in the middle of a month after thc maximwn 
duration for that phase, the fixed lump sum amount for that month will be prorated. Example: If 
Phase I is completed in the middle of month 8, Contractor would receive a prorated amount of the 
Phase 1 fixed monthly fee through the date that Phase I was completed. 

Construction Fee: ($ _____ ..) 

To include all overhead, profit, direct and indirect costs. 

Other Related Fees to Include Builder's rusk, General Liability Insurance, Payment and 
Performance Bond Premiums: AND _/100 DOLLARS ($ ) 
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General Conditions: PERCENT <--'!o) OF TOTAL COST 
OF WORK EXCLUDING INDIRECT COSTS; NOT TO EXCEED: _____ _ 
ANI> _/100 DOLLARS ($ ) 

General Conditions costs include, but arc not necessarily limited to: 

• Operations manager • Trash disposal 

• Home office personnel • Portable toilets 

• Project Manager • Storage trailer rental 

• Site superintendent • Cellular Telephones 

• Assistant supcrintendent{s) • Postage and Shipping 

• Field engineers • flaul and set up trai lers 

• Secretarial support • PIck up truck rental 

• Temporary & contract personnel • Security fencing 

• Personnel relocation • Fucl and maintenance 

• Travel and lodging • Benchmark survey 

• Job office rental • Data processing 

• Project office utilities • Drug Screens 

• Project office telephone • PrOb'TCSS schedules 
• Office supplies • Submittal/Shop drawing printing 

• Project office machines • Employee Benefits 
• First aid supplies • Workers compensation 

• Construction site fire extinguishers 
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EXHJBIT 1- TECHNICAL SPECIFICATIONS 
EXHIBIT J - CONSTRUCTION DRA WINGS 
EXI-UBIT K - SBEDA PLAN 
ADDENDUM I 

ARTICLE I. TERMS AND DEFINITIONS 

1 I Addenda - Written or graphic instruments issued after the submittal of the Guaranteed 
Maximum Price (hereafter referred to as "GMP'1 Proposal, which clarify, correct or change 
Ihe GMP Proposal requirements andlor incorporated as part of this contract. 

1.2 Value Engineering - Alterna tives for design, means and methods or other scope considerations 
that are evaluated and have the potential to reduce construction costs while still delivering a 
quality and functjonal Project that meets City requirements. 

1.3 Aoproved Fixed Price Proposal - The offer or proposal of CM@Risk submitted 011 tbe 
prescribed Conn, setting fortb the prices for !.he entire Work or portions of the Work to be 
performed during the construction phase which has been approved by City and incorporated 
herein as part of Exhibit F. 

1.4 Construction Contract Time(s) - The number of calendar days or the dates related to the 
construction phase within which Contractor is to achieve Subc;tantial Completion of the Work. 

1.5 Construction Cost Limitation (CCll - The maximum monetary amount payable to CM@Risk 
for all Construction Phase services. materials, labor and other work required for completion of 
the Work, in accordance Wilh the Contract Documents. The CCl includes, without limitation, 
the General Conditions Costs, the Cost of the Work and the Construction Fee. The eCL may 
be adjusted by the part ies for City-directed or agreed upon cbanges in the scope of the Project 
before or aner the acceptance of the GMP Proposal. The CC l docs not include CM@Risk's 
Prc·Construclion Phase Fee. 

1.6 Construction Documents - Include this Agreement, City's General Conditions, City's 
Supplementary and Special Conditions, the Drawings/Plans, Specifications, details and otber 
documents prcpared by the Design Professional and its Sub·Consultanls and by City 's other 
consultants that describe the scope and quality of the materials, supplies, equipment, systems 
and other clements that are required for construction or the Project that are accepted by City. 

1.7 Construction Fee - A set percentage of the total cost of work, to include CM@R.isk's 
adm in istrative costs, direct and indirect costs and CM@Risk's home office overhead and 
profit, whether at CM@Risk's principal or branch ofli ces. 

1.8 Construction Manager at Risk (CM@Risk) - The finn, corporat'ion, or other approved legal 
entity with whom City has entered into this Contract to provide services as detai led in this 
Contract. 

1.9 CM@Risk's Representative - The person(s) designated by CM@Risk In writing with 
decision· making authority on behalf of CM@Risk. 

1. 10 Contingency - A fund to cover cost increases during the Project, to be used at the discretion of 
City, to address such costs that result from City directed changes, unanticipated project 
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circumstances, unforeseen site conditions or related unanticipated costs. The amount of the 
Contingency will be set by City and will be in addition to the project costs included in 
CM@Risk's GMP and FPP packagcs. 

L II Contract Docwnents - As defined in the General Conditions to include GMP Plans and 
Specifications and Fixed Price Proposals (hereafter referred to as "FPPs"). 

1.12 Cost of the Work - The direet costs incurred by CM@Risk in tbe proper perfonnance of thc 
Work. The Cost of the Work: shall include, but is not necessarily limltcd to, djrectlabor costs, 
subcontractor costs, costs of materials and equipment incorporated in the completed 
construction, costs of other materials and equipment, building permit fees (if not paid for by 
City), materials tcsting (if not paid andlor provided by City) and related items. The Cost of the 
Work shall not include CM@Risk's Construction Fcc, General Conditions Cost, Bond and 
insurance or taxes. 

1.13 Critica l Path SchedulelMethod - The sequencc of nccessary and required activities from the 
start of the Work to the Substantial Completion of the Project, the delay in the complct ion of 
which may extend the Substantial Completion date. 

t . 14 Day - Calendar day, unless othcrwise specifically noted in the Contract Documents. 

l.15 Deliverables - TIle work products prepared by CM@Risk in performing the scope of Work 
described in Ihis Contract. 

I 16 Design Professional - The Architect, Engineer, or other qualified, licensed person, firm or 
corporation who furnishes design andlor construction administration services required for the 
Project. 

1.17 Design Services Phase - See Pre-Construction Phase Services herein. 

L 18 Director - The Capital Improvements Management Services Director or bislher identified 
designee. 

1. 19 Drawings or Plans - Documents which visually represent the scope, extent and character of 
the Work to be furnished and performed by CM@Risk duriog the construction phase and 
which bave been prepared or approved by the Design Professional and City. These include 
Drawings that have reached a suffic ient stage of completion and re leased by the Design 
Professional solely for the purposes of review andlor use in perfonning constructability or bid­
ability reviews and in preparing cost estimates (e.g. conceptual design Drawings, preliminary 
design Drawings, detailed design Drawings at 30%, 60%, 90% or 100% or scbematic, design 
development, construction documents), but "not for construe/ion ". Shop Drawings are oot 
Drawings included in Ibis definition. 

1.20 Fixed Price Proposal CFPPl - The offer or proposal of CM@Risk submitted on the prescribed 
ronn setting forth the proposed prices for the entire Work or portions of the Work to be 
pcrfonned during the construction phase. 

1.2 I Float - The number of Days by which the completion of ao activity can be delayed without 
lengthening tbe Critical Path and extending the Substantial Completion date. 
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1.22 General Conditions Costs - lncludes but is not limited to the following types of costs for 
CM@Risk during the construction phase: personnel costs for project manager or construction 
manager for Work conducted at the site; personnel costs for the superintendent and full-time 
general foremen; personnel costs for other management personnel resident and working on the 
site; workers not included as direct labor costs engaged in support (e.g. loading/unloading, 
clean-up, etc.); administrative office personnel; costs of offices and temporary facilities. 
including office materials, office supplies, office equipment, minor expenses; utilities, fuel, 
sanitary facilities and telcphone and data services at the site; lahor burdens for direct labor 
costs; and costs of consultants not in the direct employ ofCM@Risk or Subcontractors. 

1.23 Guaranteed Maximum Price (GMP) - The sum of the max.imum Cost of the entire Work, 
including CM@Risk's Construction Fcc, General Conditions Costs and sales tax(es) (if any). 

1.24 GMP Plans and Specifications - The three sets of Design Development Documents Plans and 
Specifications provided, as defined in Article 2 herein, upon which the Guaranteed Maximum 
Price Proposal is based. 

1.25 Guaranteed Maximum Price CGMP) Proposal - The afTer or proposal of CM@Risk, submitted 
on the prescribed fonn, setting forth the OMP prices for the entire Work to be perfonned 
during the construction phase. 

1.26 Notice to Proceed CNTP) - A written notice given by City to CM@Risk fixing the date on 
which CM@Risk will start to perfoon CM@Risk's obligations under this agreement and 
setting forth the date for Substantial Completion of the Work. 

1.27 Pre-Construction Services - Services provided by CM@Risk as defined in Article 3 herein. 

1.28 Preliminary Budget - The total estimated cost of the Project, including design, construction, 
and other associated costs and services, that is established by City prior to the commencement 
of design. 

L .29 Project - The services and work to be completed by CM@Risk, Subcontrdctors andlor Sub­
Consultants pursuant 10 th is Agreement as set forth in the Contract Documents. 

1.30 Project Team - The Design Professional, CM@Risk. City and any others designated by City 
who are responsible for making decisions regarding the programming, design and construction 
of the Project. The members of the Project Team may be modified from time to time by City. 

1.31 Schedule of Values (SOV) - Document specified in the General Conditions which divides the 
Approved Fixed Price Proposals into pay items, sucb that the sum of all pay items equals the 
Approved Fixed Price Proposal for the construction phase Work or for any portion of the 
Work having a separate specified Approved Fixed Price Proposal. City, at its discretion, may 
require that the SOY be output from the Progress Schedule, depending on whether the 
Progress Schcdulc is cost-loaded or not. 

1.32 Sub-Consultant - A person, finn or corporation having a contract with CM@R.isk to furnish 
services required as its independent professiona l associate or consultant, with respect to the 
Project. 

1.33 Subcontractor - An individual or finn having a direct contract with CM@Risk or any other 
individual or firm having a contract with an individual or fmn having a direct contract with 
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CM@Risk at any tier, who/which undertakes to perfonn a part of the Construction Phase 
Work at the site for which CM@Risk is responsible. Subcontractors shall be selected through 
the Subcontractor bid process described in this Agreement. 

1.34 Substant ial Compierion - As defined in the General Conditions. The terms of Substantial 
Complet ion that apply to each FPP and GMP shall be listed in each Notice to Proceed Letter. 

1.35 Work Packages - One or more packages (individually, referred to as a "Work Package") which 
idcntify a specific scope of Work and which will be ready for commencement of construction 
before it is appropriate to arrive at ao overall Guaranteed Maximum Price (as defined herein) 
for the entire Work. 

ARTICLE 2. GENERAL PROVISIONS 

2.1 Contract Documents 

2.1.1 Contract Documents arc defined in Article I herein. Contract Documents include tbis 
Agreement and all of its Exhibits and attachments including, but not limited to, the 
Genera l Conditions, Plans, Specifications, Standard Specifications and Dctails, SpeciaJ 
Provisions and Conditions, Addenda (if any), used as the basis for the Guaranteed 
Maximum Price Proposal (GMP), as accepted by City, Approved Fixed Price 
Proposals, Perfonnance Bonds, Payment Bonds, Certificates of Insurance, Construction 
Documents and Change Orders, Amendments or Modifications (if any) arc by this 
reference made a part of this Agrccmcnt to the same extent as if set forth herein in full. 

2.1.2 In the event of any inconsistency, conflict or ambigu ity between or among the Contract 
Documents, the Contract Documents shall take the order of precedence as cstablished 
in City's General Condi ti ons. At no time will the Specifications be altered or amended 
through a submitted Fixed Price Proposal Dr the GMP. Specifications only may be 
changed through the procedure outlined in General Conditions. 

2.1.2.1 On the drawings, the given dimensions shall take precedence over scaled 
measurements and large scale drawings shall take precedence over small-scale 
drawings. 

2.1.2.2 Specificat ions take precedence over Plans. 

2.1 .3 The beadings used in this Agreement or any other Contract Documents are for ease of 
reference only and shall not in any way be construed to limit or alter the meaning of 
any provIsion or shall not be referenced in resolving questions of interpretation or 
construction. 

2.1.4 The Contract Documents fonn the entire agreement between City and CM@Risk and, 
by incorporation herein, arc as fully binding on the parties as if repeated hcrein. No 
oral representations or other agreements have been made by the partics except as 
specifically staled in the Contract Documents. 

2.2 If a fixed contract amount or Guaranteed Maximum Price (GMP) has not been detennined at 
the time the contract is awarded, the penal sums of the Payment and Performance Bonds 
required to be delivered to the governmental entity must each be in tbe amount of _ONE 
HUNDRED FIVE MILLION AND 00/100 CENTS ($105,000,000.00), an amount equal to the 
CCL in the amount of HUNDRED FIVE MILLION AND 00/100 CENTS ($105,000,000.00),. 
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unless CM@Risk furnishes a bid bond or other financial security acceptable to City to ensure 
that the CM@Risk will furnish the required performance and payment bonds when a GMP is 
estabtished. Upon execution of this Agreement, City will accept a Surety Bond on the fonn 
provided 00 Exhibit "A" herein in the amount of one hundred percent (lOO%) of the CeL. 
The Surety Bond shall meet the same requirements as set forth for Payment and Perfonnanee 
Bonds. 

2.3 Upon acceptance by City of a Guaranteed Maximum Price Proposa l (GMP) or a Fixed Price 
Proposal, CM@Risk shall provide Payment and Perfonnance Bonds on [DIms prescribed by 
City and in accordance with the requirements set forth in the General Conditions for the City 
of San Antonio Construction Contracts. The penal Slim of the Payment and Perfonnance 
Bonds shall be equal to the Guaranteed Maximum Price. If construction is phased or staged, 
wilh different Fixed Price Proposals established at different times, the penal sum oflhe bonds 
for the Guaranteed Maximum Price shall be reduced by the face aOloilllt of the Payment and 
Perfonnance Bonds in effcct for the ongoing Fixed Price Proposals No construction shall 
commcnce on any Fixed Priee Proposal until the adequate Payment and Perfonnance Bonds 
arc delivered to City. 

2.4 CONSULTATION AND COORDINATION 

2.4.1 Program Evaluation: As a participating member of the Project Team, CM@Risk shall 
provide to City and Design Professional a wrinen evaluation of City'S Project Program 
and Project Budget, with recommendations as to tbe appropriateness of each within 
thirty (30) days of City issuing a Notice to Proceed to CM@Risk, unless the parties 
otherwise mutually agree in writing. 

2.4.2 Project Meetings: CM@Risk will attend Projcct Team mectings which may include, 
but arc not limited to, regular Project management meetings, Project workshops, 
special Project meetings, construction document rolling reviews and partnering 
sessions. 

2.4.3 CM@Risk. when requested by City, wilt attend, make presentations and participate as 
may be appropriate in public agency and or community meetings gennane to the 
Project. CM@Risk will provide drawings, schedule diagrams, budget charts and other 
materials describing the Project when their use is required or appropriate in any such 
public agency meetings. 

2.4.4 CM@Risk will provide and implement a system for tracking questions, resolutions, 
decisions, directions and other information matters that arise during the development of 
the Drawings and Specifications for the Project. The decision tracking system shall be 
in a fonnat approved by City and shall be updated, at minimum, monthly during the 
Pre·construction Phase of the Project. 

2.5 PROJECT SCHEDULE 

2.5.1 As approved by City, the purpose of the Project Schedule is to identify, coordinate and 
record the tasks and activities to be performed by all of the Project Team members. 
The Project Team then will utilize that Deliverable as a basis for managing and 
monitoring all members' compliance with the schedule requiremcnlS of the Project. 
Each Project Team member is responsible for its compliance with tbe Project Schedule 
requirements. CM@Risk shall develop and maintain the Project Schedule on bchalfof 
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and to be used by the Project Team. based on input from the other Project Team 
members. The Project Schedule shall usc the Critical Path Method (hereafter referred 
to as "CPM") technique, unless required otherwise in writing by City. CM@Risk shall 
use scheduling software to develop the Project Schedule tbat is acceptable to City. If 
Project phasing. as described below, is requircd. the Project Schedule sha ll indicate 
milestone dates for the phases once those milestones arc detcnnined. 

2.5.2 The Projec t Schedule shall include a CPM diagram schedule that shall show the 
sequence of activities, the interdependence of each acti vity and indicate the Critical 
Path. 

2.5.3 The CPM diagram schedule shall be in Days and indicate duration, earliest and latest 
start and finish dates for all activi ties and total Float times for all activities, except 
critical activities. The CPM diagram shall be presented in a time scaled graphical 
fonnal for the Project as a whole. 

2.5.4 The CPM diagram schedule shall indicate all relationships between activities. 

2.5.5 The activities making up the schedule sha ll be sufficient detail to assurc that adequate 
planning has been done for proper execution of the Work and such that it provides an 
appropriate basis for monitoring and evaluating the progress of the Work. 

2.5.6 The CPM diagram schedule shall be based upon activities which coincide with the 
Schedule of Values. 

2.5.7 The CPM diagram schedule shall show all submittals associated with each work 
activity and the review time for each submittal. 

2.5.8 The schcdulc shall show milestones, inc luding milestones for City-furnished 
information, and shall include activities for City-furnished equipment and furniture, 
when those activities are interrelated with CM@Riskact ivities. 

2.5.9 The schedule shall include anticipated rain delays during tbe performancc of the 
contract for items of critical path activity. The duration shall reflect the average 
climatic range and usual industrial conditions prevailing in the locality of the site. 
Weather data shall be based on information provided by the National Weather Service 
based out of San Antonio International Airport or other approved source. 

2.5.10 The Project Schedule shall be updated and maintained by CM@Risk throughout the 
Prc-Construction Phase, such that it sha ll not require major changes at the start of the 
Construction Phase Services to incorporate CM@Risk's plan for the performance of 
the Construction Phase Work. CM@Risk sha ll provide updates and/or revisions to the 
Project Scbedule for use by the Project Team whenever required, but no less often than 
at the monthly Project Team meetings. CM@Risk shall include with such submittals a 
narrative describing its analysis of the progress achieved to date versus progress 
planned, any concerns regarding delays or potential delays and any recommendations 
regarding mitigating actions. 

2.5.11 If phased construction is deemed appropriate and City and Oesign Professional 
approve, CM@Risk wilt review the design and shall make recommendations regarding 
the phased issuance of Construction Documcnts, to facilitate phased construction of the 
Work, with the objective of reducing the Project Schedule and/or Cost of the Work. 
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CM@Risk shall take into consideration such factors as natural and practical lines of 
work severability, sequencing effectiveness, access and availab il ity constraints, total 
time for completion, construction market conditions, labor and materials availability 
and any other factors pertiuent to saving lime and cost. 

2.6 Phases of Services and the Work. The services and the Work to be pcrfonncd by or through 
CM@Risk shall be divided into the Pre-Construction Phase and the Construction Phase. The 
Work to be perfonned under the Construction Phase may commence before the Pre­
Construction Phase is completed. However, no Work shall commence under the Construction 
Phase until a Notice to Proceed. with regard to such Work, has been issued by City in 
accordance with the tenns oCthe Contract. 

2.7 Date of Commencement. The Pre-Construction Phase Services shall commence after this 
Agreement has been executed fully by the parties aJld upon CM@Risk's receipt of City's 
Notice to Proceed, unless the parties otherwise mutua ll y agree in writing. The Construction 
Phase Work shall commence upon the issuance of the City's Notice to Proceed with the 
specific scope of the Work stated therein, unless the parties otherwise mutually agree in 
writing. 

ARTICLE 3. CM@RJSK'S PRE-CONSTRUCTION SERVICES AND RESPONSIBILITIES 

The Pre-Construction Services Phase shall be deemed to commence upon the date specified in the 
NOlice to Proceed with Pre-Construction Services, issued by City, and shall continue through 
completion of the Construction Documents. The duties of CM@Risk inelude those set forth in this 
Article 3. 

3.1 GENERAL RESPONSIBILITIES 

3.1.1 CM@Risk shall have overall responsibility for and shall provide complete Pre­
Construction Services in accordance with this Agreement. CM@Risk shall cooperate 
with the Design Professional and endeavor to further the interests of City and the 
Project. CM@Risk shall furnish Pre-Construct ion Services in accordance with the 
Project Schedule in an expeditious and economical manner, consistent with the 
interests of City as set forth in this Agreement. 

3.1 .2 CM@Risk shall identify for City the employees and other personnel that it will assign 
to the Pre-Construction Services Phase and provide the hourly loaded salary rate, the 
amount paid for each and the number of hours each employee or other personnel is 
projected to work. CM@Risk also shall identify any Sub-Consultants that will be 
performing services during the Pre-Construction Services Phase. After execution of 
this Agreement by City, CM@Risk shall not remove or replace the persons or entities 
assigned to the Project except with City's wnnen consent., which consent shall not be 
unreasonably withheld and CM@Risk shall provide a written explanation 10 City for 
the requested removal or replacement. CM@R.isk shall not assign any person or entity 
to lhe Project or contract with any person or cntity to which City bas a reasonable 
objection. Upon receiving City'S reasonable objection of any person or entity and 
direction, CM@Risk promptly shall remove and replace the objccted person or entity. 
Following receipt of City's written consent or direction to remove or replace a person 
or entity, CM@Risk promptly shall update the list of persons and consultants no later 
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than fifteen (15) calendar days after the change is made during the Pre-Construction 
Services Phase. 

3.1.3 The Pre-Construction Services Phase of the Project shall commence upon the date 
specified in IllC City-issued Notice to Proceed with Pre-Construction Services for lhe 
Project and, unless otherwise agreed, shall continue through 100% completion of the 
Construction Documents. If, however, it is deemed by the Director or his designee to 
be in the best interest of City, and upon written approval by City, the Construction 
Services Phase of the Project may commence before the Design Services Phase has 
been completed, in which case the direction to do so will be documented in writing and 
both phases shall proceed concurrently. 

3.1.4 CM@Risk shall visit tbe site and inspect the existing facilities, systems and conditions 
to ensure an accurate understanding of the existing conditions. 

3.1 .5 CM@Risk will provide Pre-Construction Services described herein in a proactive 
manner and consistent with the most current Drawings and Specifications. CM@Risk 
promptly shall notify City in writing whenever CM@Risk determines that any 
Drawings or Specifications are inappropriate for the Project and/or cause changes in the 
Scope of Work requiring an adjustment in the Project Schedule and/or in the Contract 
Time for the Work. to the extent such arc established. 

3.1.6 CM@Risk shall provide evaluations, recommendations and infonnation to the Project 
Team regarding: site usage and site improvements; building systems, equipment and 
construction feasibility; selection and availability of materials and labor; time 
requirements for installation and construction: assignment of responsibilities for safety 
precautions and programs; temporary Project facilities; equipment, materials and 
services for common use of CM@Risk and City's separate contractors, if any; cost 
factors, including costs of alternative materials, systems or designs, Preliminary 
Budgets and possible cost savings; recognizing and tracking tbe resolution of conflicts 
in the proposed Drawings and Specifications; methods of delivery of materials, 
systems, and cquipmcnt; and any other matters necessary to complete the Project in 
accordance with the Project Schedule and GMP. 

3.1.7 The recommendations and advice of CM@Risk concerning design altematives shall be 
subject to [he review and approval of City and City's Consultants. It is nol 
CM@Risk's responsibility to ascertain tbat the Drawings and SpeCifications are in 
accordance with applicable laws, statutes and ordinances, building codes, rules and 
regulations. However. if CM@Risk has actual knowledge that portions of tbe 
Drawings and Specifications arc at variance therewith, CM@Risk promptly shall notify 
the Design Professional and City in writing. 

3.1.8 CM@Risk shall be responsible ror reporting and assisting in remcdying all 
discrepancies, errors and omissions in the Contract Documents of wbich CM@Risk has 
acrual knowledge. In such case, CM@Risk's responsibilities include the review, 
coordination and recommendation of a resolution of strategies (within budget 
constraints) but do not establish a liability for design. 
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3.1.9 CM@Risk's services shall be provided in conjunction with the services of a Design 
Professional. The tcmlS of the Agreement between City and tbe Design Professional 
shall be available for inspection by CM@Risk upon request. 

3.2 DESIGN DOCUMENT REVrEWS 

3.2.1 CM@Risk periodically shall evaluate the avai labili ty of labor, mareriais/cquipml!nt, 
building systems, cost-sensitive aspects of the design and other factors that may impact 
the cost estimate, GMP Proposals, Fixed Price Proposals andlor the Project Schedule. 

3.2.2 CM@Risk shall recommend, in conjunction with the Project Team, those additional 
surface and subsurface investigations that, in its opinion, are required to provide the 
reasonably necessary information for CM@Risk to construct the Project. Before 
CM@Risk's receipt of Notice to Proceed for Construction, CM@Risk may request 
additional investigations to improve the adequacy and completeness of the site 
condition infonnation and data made available with the Construction Documents. 

3.2.3 CM@Risk shall mee t with the Project Team as required to review designs during their 
development. CM@Risk shall familiarize itself with the evolving documents through 
the construction document pbase. CM@Rjsk proactively shall advise the Project Team 
and make recommendations on factors related to construction costs and its concerns 
pertaining to the feasibility and practicality of any proposed means and methods, 
selected materials, equipment and building systems and, Jabor and material availability. 
CM@Risk shall advise the Project Team on proposed site improvements and 
excavation and foundation considerations, as well as concerns with respect to 
coordination of the Drawings and Specifications. Where appropriate, CM@Risk shall 
recommend cost effective alternatives to Design Consultant and City. 

3.2.4 CM@Risk routinely shall conduct constructability and bid-abil ity reviews of the 
Drawings and Specifications as necessary to satisfy the needs of the Project Team. The 
reviews will attempt to identity all discrepancies and inconsistencies in the 
Construction Documents, especially those related to clarity, consistency and 
coordination of Work of Subcontractors, Sub-Consultants and Suppliers. 

3.2.5 Conslructability Reviews: CM@Risk shall implement and conduct a constructability 
review to identify and document Project cost and schedule savings opportunities. 
Whenever the tenn "value engineering" is used in conjunction with this Agreement or 
the Project, it has its commonly accepted meaning within the construction industry and 
does not imply the practice ofprofessionai engineering without a license. 

3.2.6 CM@Risk shall prepare a "Constructability Report" that identifies items that, in 
CM@Risk's opinion, negatively may impact construction of the Project. The 
Constructability Report shall address the overall coordination of Project Drawings, 
Specifications, and details and identify known discrepancies that may generate Change 
Orders or claims once Construction Phase Services commence. CM@Risk shaH 
evaluate whether: 

(a) the Drawings and Specifications are configured to enable efficient 
construction; 

(b) design elements are standardized; 
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(c) construction efficiency IS properly considered m the Drawings and 
Specifications; 

(d) modulclpreassembly design are prepared to facilitate fabrication, transpon 
and installalion; 

(e) thc design promotes accessibility of persOlIDcl, material and equipment and 
facilitates construction under adverse weather conditions; 

(f) sequenccs of Work required by or inferable from the Drawings and 
Specifications are practicable; and 

(g) the design has taken into consideration, effic iency issues concerning; access 
and entrance to the sile, laydown and storage of materials, staging of site 
faci lities, construction parking, and other similar peninent issues. 

3.2.7 CM@Risk shall identify equipment or material requiring extended de livery times and 
advise City on the need for expedited procurement of those items. 

3.2.8 Bid-ability Reviews: CM@Risk shall check cross-references and complementary 
drawings and scctions within the Specifications and. in general, cvaluate whether: 

(a) the Drawings and Specifications are sufficiently clear and detailcd to 
minimize ambiguity and to reduce scope interpretation discrepancies; 

(b) named materials and equipment arc commerc ially available and are 
performing well or otherwise, in similar installations; 

(c) Specifications include alternatives in the event a requirement caunot be met 
in the field; and 

(d) in its exercise of good judgment as the Project's CM@R.isk, the Project is 
likely to be subject to differing site conditions. 

3.2.9 The rcsults of the reviews shall be provided to City in formal, written reports that 
clearly identify all discovered discrepancies and incons istcncies in the Drawings and 
Specifications with accompanying notations and recommendations made on the 
Drawings, Specifications and other documents. If requested by City, CM@Risk shall 
mect with City and Design Profcssional to discuss any findings and review reports. 

3.2.10 CM@Risk's reviews shall be written from a contractor's perspective and tbough it will 
seek to reduce the number of Requests for lnfonnatioo (RFls) and changes during the 
construction phase, responsibility for the Drawings and Specifications shall remam 
with the Design Professional and not CM@Risk. 

3_2.11 Notification of Variance or Deficiency: CM@Risk agrees to assist the Design 
Professional in its efforts to ascertain whether the Construction Documents are in 
accordance with applicable laws, statutes, ordinances, building codes, ru les and 
regulations. If CM@Risk has actual knowledge thaI portions of the Construction 
Documents are at variance with applicable laws, statutes, ordinances, building codes, 
rules and regulations, it promptly will notify the Design Professional and City in 
writing, describing the apparent variance or deficiency. Notwithstanding the foregoing, 
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the responsibility for ensuring compliance with applicable laws, statutes, ordinances. 
building codes, rules and regulations rests solely with the Design Professional. 

3.2. 12 Alternate Systems Evaluations: The Project Team routinely shall identify and evaluate, 
using value engineering principles. any alternate systems, approaches and design 

. changes that have the potential [0 reduce Project costs while still delivering a quality 
and functional product. Thc recommendations and advice of CM@Risk concerning 
design alternatives shall be subject to the review and approval of City and City'S 
Consultants. If the Project Team agrees, CM@Risk, in cooperation with the Design 
Professional, shall perform a costlbenefit analysis of the alternatives and submit such 
analysis in writing to the Project Team. The Project Team shall decide, at the Project 
Team's sole discretion, which alternatives ifany will be incorporated into the Project. 
The Design Profess ional sha ll have full responsibility for the incorporation of the 
City's decided upon alternatives imo the Drawings and Specifications. CM@Risk will 
include the cost of the alternatives into the cost estimate and any GMP Proposals. 

3.3 COST ESTIMA TES 

3.3.1 Unless otherwise agreed upon by both parties, within fourteen (14) days after receipt of 
a\l documents fo r the various phases of design, CM@Risk shall provide a complete and 
detailed cost projection estimate and a written review of the documents. The cost 
estimate shall include all cost categories except Contingency included in the GMP 
Summary identified in Exhibit C hereto. The Design Professional and CM@Risk 
shall work to reconcile any disagreements on CM@Risk's estimate to arrive at an 
agreed upon cost projection. If no consensus is reached, City shall make thc final 
detennination. 

3.3.2 If any estimate submitted to City exceeds previously accepted eel, CM@Risk, City 
and/or Design Consultant shall make appropriate recommendations on methods and 
materials to City and Design Professional that each party believes will bring the Project 
back into the CCL 

3.3.3 In between these milestone estimates, CM@Risk periodically shall provide a tracking 
report that identifi es the upward or downward movements of costs due to value 
engineering or scope changes. It shall be the responsibility of CM@Risk to keep City 
and Design Professional infonned as to the major trend changes in costs, relative to 
City'S budget. 

3.3.4 CM@Risk shall prepare a preliminary "cash flow" projection, based upon historical 
records of similar type projects 10 assist City in the financing process. 

3.3.5 Arrival at Nel Reconciled Estimate. When requested by City, CM@Risk shall prepare 
and submit a Construct ion Manager Estimate (hereafter referred to as "CME") of the 
Cost oftbe Work and a Project Schedule for the Project. This CME will be compared 
and reconciled with the Design Professional Estimate (hereafter referred to as "OPE") 
for the Project, prepared by the Design ProfessionaL Through a process of negotiation 
and consultation betwecn City, the Design Professional and CM@Risk, the CME and 
the OPE will be reconciled to arrive at an agreed Cost and Schedule for the Project 
(hereafter referred to as "Net Reconciled Estimate"). 
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3.3.6 Bidding of Project. 

3.3.6. t Upon completion of the Construction Documents, or applicable "Bid Packagc" 
portion thereof, by the Dcsign Professional, CM@Risk publically shall 
advertise, as prescribed for a governmental entity under the Local Government 
Code, and rcceive sealed bids or proposals from trade contractors and/or 
Subcontractors for the perfonnance of aU major elements of tbe Work, other 
than the minor work that may be included in its Gelleral Conditions Costs. 
CM@Risk shall comply with the City's SBEDA Ordinance and Procurement 
Program policies and procedures in evaluating the impact of each Subcontractor 
selection. CM@Risk shall follow this process in the development of each 
construction trades package for each Work Package. CM@Risk shall submit 
CM@Risk's standard fonn of subcontract for the Project to City for review and 
approval in orde r to verify that it contains provisions required by tbe Contract 
Documents that are protective of the interests of City and confonns to the 
requirements of the Contract Documents. Subcontracts shall not be awarded on 
the basis of cost of the work plus a fee without the prior written consent of City. 

3.3.6.2 CM@Risk may perform portions of the Work itself if CM@Risk submits its 
bid or proposal for thosc portions of the Work in the same manner as other 
trade contractors and/or Subcontractors and ifCity detennines that CM@Risk's 
bid or proposal provides the best value for City. JfCM@ Risk intends to submit 
a proposal for such Work, it shall notify City prior 10 soliciting proposals and 
all such bids and/or sealed proposals shall be submitted directly 10 City or its 
designated representative. 

3.3.6.3 CM@Risk shall instruct interested subcontractors to review the Project Plans 
and Specifications from the approved list of plan review locations or purchase a 
copy from the Design Professional. 

3.3.6.4 CM@Risk shall include specific notices of the following statutory requirements 
in the information 10 bidders: 

3.3.6.4.1 The sllceessful bidder's responsibility to provide workers' 
compensation insurance in accordance with Texas Labor Code 
Chapter 406. 

3.3.6.4.2 The successful bidder's responsibility to pay prevailing wages 
pursuant to Texas Government Code Chapter 2258. 

3.3.6.4.3 A notice of the sa les tax exemption for the Project and the procedure 
for obtaining any required exemption verification or certificates. 

3,3.6.4.4 Other notices required, as set out in City's General Conditions or 
Special Conditions. 

3.3.6.4.5 Nothing herein shall prevent CM@Risk from including other 
notices required or allowed by law. 

3.3.6.5 Upon rece ipt of bids/proposals, CM@Risk and City (or its representative) 
jointly sball open and review all trade contractor or Subcontractor bids or 
proposals, taking into consideration the criteria listed in Texas Local 
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Government Code. Following this review, CM@Risk shall prepare, for City's 
review, a notebook that includes all bids/proposals received and a summary of 
the bids andlor proposals received. After discussion with City, CM@Risk sllall 
recommend to City the bidders/proposers tbat offer the best value to City and 
with whom CM@Risk desires to enter into a subcontract. At aIL times, City 
retains right to accept andlor reject all Subcontractors. 

3.3.6.6 The bid/proposal review shall be handled in a manner that does not &:iclose the 
contents of the bid or proposal during the selection process to a person not 
employed by CM@Risk, the Design Professional, tbe Projcct Management 
Team or City. 

3.3.6.7 All bids or proposals shall be made public after the award of the contract or not 
later tban the seven (7) days after the date of final selection of bids or 
proposals, whichever is later. 

3.3.6.8 lfa specific bidder among those whose bids are delivered by CM@RisktoCity 
and Design Professional 

(I) is reconuncnded to City by CM@Risk; 

(2) is qualified to perform that portion of the Work; 

(3) has submitted a bid which conforms to the requirements of the 
Contract Documents without reservations or exceptions, but City requires that 
another bid be accepted, 

then City shall compensate CM@Risk for the increased change in price, time or 
Guarantee Maximum Cost for any additional cost and risk that CM@Risk may 
incur related directly to City's requirement that another bid or proposal be 
accepted. 

3.3.7 CM@Risk agrees, at its own proper cost and expense, to do all Work as aforesaid for 
the construction of said improvements and to completely construct the same and install 
the material therein, as called for by this Agreement, frcc and clear of all claims, liens 
and charges whatsoever in the manner and undcr the conditions specified within the 
time or times stated in the accepted aMP Proposal. 

3.3.8 Tbe Contract Price shall include the approved Guaranteed Maximum Price Proposal to 
be attached hereto as Exhibit H and shall include Contingency in an amount which 
shall be dctcnnined by City upon the acceptance of the aMP, along with Pre­
Construction Services Fee. 

3.3.9 CM@Risk is at risk to cover any additional Project costs in the perfonnance of tile 
Work in excess of GMP (less any contingency listed). Any amounts in excess of the 
actual Cost of the Work shall be paid by CM@Risk. 

3.3.10 The General Conditions Costs and the Construction Fee are fixed percentages that shall 
be applied to the actua l Cost of the Work, as evidenced by the approved OMP, the 
FPPs and Payment Applications, but subject to adjustments as pcnnitted in the 
Contract Documents. 
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3.3.11 Contingency are funds to be used at the discretion of C ity 10 cover any increases in 
Project costs that result from City directed changes, unforeseen site conditions or 
related unanticipated project costs. Contingency shall be in addition (0 the aMP 
amount provided by CM@Risk, the sum of which will be the full contract price for 
construction. Markups for Construction Fec may be applied by CM@Risk at the time 
that Contingency is used. 

3.3.12 Approvcd Fixed Price Proposals are cumulative and the sum total of all Approved 
Fixed Price Proposals shall not exceed the GMP total (less cont ingency). The amowlt 
of City·controlled Contingency for each Approved Fix.ed Price Proposal shall be 
negotiated separate ly. 

3.3.13 If the GM.P requires an adjustment due to changes in tbe Work or other causes, as 
allowed in the Contract Documents, the cost of such changes is detennined subject to 
tbe General Conditions. Any markups that may be allowed on such changes shall be 
no greater than the markups delineated in the approved GMP. 

3.3.14 Prior to submitting its GMP Proposal, CM@Risk acknowledges that it has been 
provided unrestricted access to the existing improvements and conditions on the 
Project Site and that it thoroughJy has investigated those conditions to the extent 
reasonably possible. CM@Risk confimls that its investigation of the Project Site was 
instrumental in preparing its GMP Proposal for the Work. CM@R.isk shall not make 
or be entitled to any claim for any adjustment to the Contract Time or the GMP or for 
Pre-construction Phase Services or for Construction Phase Services arising from 
Project conditions that CM@Risk discovered or, in the exercise of reasonable care, 
should have discovered in CM@Risk's investigation. 

3.4 GMP Proposal Requircments. The GMP Proposal shall be consistent with the Guidelines to 
Prepare the GMP Proposal, attached hereto as Exhibit D. unless the Parties mutually agree 
othef\Vise. 

3.4.1 A proposed GMP for the Work. shall be the sum of: 

I. CM@Risk'sCostofWork; and 

II . Indirect Costs, as defined in Exbibit H - Approved GMP proposal 
hereto. 

3.4.2 Negotiation of GMP Proposal. A fter submission of its GMP Proposal for thc 
entire Work, CM@Risk and City promptly sball meet to discuss and review the 
Proposal. To the extent that the est imated Cost of the Work component of a 
GMP Proposal exceeds the Construction Cost Limitation as establ ished herein, 
CM@Risk shall exercise its best efforts (as measured by its applicable standard of 
care under the Contract) to propose Valuc Engineering solutions and other cost­
cutting measures to bring such construction costs within the applicable Limit. 
In the event that the estimated Cost of the Work component ex.ceeds the 
applicable Construction Cost limitation and such cost iDcrease is not due to a 
change in (he scope of the Work, CM@Risk shall not be entitled [0 any 
reimbursement for the lime or expenses required to bring such construction 
costs within the applicable Limit. If City has any comments regarding the 
respective Proposal or finds any inconsistencies or inaccuracies in tbe 
information presented, it promptly shall give written notice to CM@Risk of 
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such comments or findings. If appropriate, CM@Risk shall, upon receipt of 
City's notice, make appropriate adjustments to the respective Proposal. 
CM@Risk agrees that, to the best or its knowledge, the OMP Supporting 
Documents at the time of the approval of the GMP are sufficient to enable it to 
dctcmli.ne the GMP for all the Work covered by such Contract Documents and 
that such Work can be completed in accordance with the Contract Documents 
for the GMP. By agreeing to a GMP, CM@Risk agrees with City that the Work 
required by the Contract Documents for the Work including, without limitanoo, 
construction means, methods, procedures. and techniques necessary to perform 
the Work, will be consistent with: 

(i) good and sound practices within the construction industry; 
(ii) generally prevailing and accepted industry standards applicable to 

the Work; and 
(iii) requirements of any warranties applicable to the Work. 

3.4.3 Following approval of a GMP Proposal by City, City shall authorize and cause 
the Design Professional to revise the Drawings and Specifications for thc 
Project to the extent necessary to reflect the agreed· upon assumptions and 
clarifications contained in CM@Risk Construction Phase Contract for the 
Project. Such Drawings and Specifications shall be furnished to CM@Risk in 
accordance with the schedules agreed to by City, Design Profcssional and 
CM@Risk. CM@Risk promptly shall notify the Design Professional and City 
if it bas actual knowledge that the revised DraWings and Specifications are 
inconsistent with the agrced-upon assumptions and clarifications. 

3.4.4 Following written approval of the GMP Proposal by City, CM@Risk without 
reimbursement shall pay any costs or expenses that would cause the GMP for 
applicable Project to be exceeded, except as other-..,.,ise provided by the Contract 
Documents. 

3.4.5 At the end of'the Project, GMP savings resulting [rom a lower actual project 
cost than anticipated by CM@Risk shall revert to City. 

3.4.6 The GMP is subject to adjustments made in accordance with those allowed by 
this Agreement and by GMP amendments to this Agreement. 

3.4.7 GMP amendments are cumulative. The amount of Contingcncy for each GMP 
amendment will be determined separately. 

3.4.8 Ifthe GMP requires an adjustment due to changes in the Work or other causes, 
as allowed in the Contract Documents, the cost of such changes is determined 
subject to the General Conditions. The markups that shall be allowed on such 
changes shall be no greater than thc markups delineated in the approved GMP 
proposal. 

3.5 Fixed Price Proposal Reguirements. CM@Risk in its Fixed Price Proposa\(s) shall provide: 

3.5.1 CM@Risk's Fixed Price Proposal, that shall be an amount that includes 
CM@Risk's Costs of the Work and all City-proposcd allowances, a detailed and 
itemized statement of the Cost of the Work organized by trade categories, a list of 
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all of City's aUowances, if any. and a detailed and itemized statement of those 
allowances' basis. 

3.5.2 The date of Substantial Completion, upon which the Fixed Price Proposal is based; 

3.5.3 The Not-To-Exceed Construction Phase Fee, based on the agreed upon percentage; 

3.5.4 The Not-To-Exceed General Conditions Costs and shall include bonds and 
insurance premiums based on the Cost of The Work for construction ; 

3.5.5 A schedule for Construction Documents issuance dates, upon which the date of 
Substantial Completion is based; 

3.5.6 A complete Schedule of Values with line item breakdown of the ca lculations 
apportioned for the various divisions or phases of the Work. If C ity has agreed to 
accept one or more portions of the Work separately, there will be a separate 
Schedule of Values for each separate portion of the Project; 

3.5.7 A list of the Drawings and Specifications, including all addenda thereto, and the 
Supporting Documents, which were used in preparation of the Fixed Price 
Proposal; 

3.5.8 A list of the clarifications and assumptions made by CM@Risk in the preparation 
of the Fixed Price Proposal to supplement the infonnation contained in the 
Supporting Documents; 

3.5.9 A list of the trade packages that have certified bids; 

3.5. 10 

3.5.11 

3.5.12 

CM@Risk's SBEDA submitta ls documentation to, the extent required for the 
specific Project for which the Fixed Priee is proposed; and 

Any othcr Project information reasonably requested by City. 

The Fixed Price Proposal(s), that shall include no amount for sales or use taxes for 
which City is exempt. Upon request by CM@Risk, City timely shall provide to 
CM@Risk an appropriate tax exemption certificate or other required verification of 
City's tax exempt status. Such taxes shall not be reimbursable costs. 

3.6 The Fixed Price Proposal shall adopt and incorporate all of the tenus and conditions of and all 
attachments to this Agreement. Any proposed deviation from the terms and conditions of this 
Agreement must clearly and conspicuously be identified to City in writing and specifically 
accepted in writing by City. 10 the event of a conflict between any term of the Fixed Price 
Proposal that was not clearly and conspicuously identified and approved by City, the tenns of 
this Agreement and its attachments shall control. 

3.7 CM@Risk shall not withdraw its Fixed Price Proposal for the Project for ninety (90) days, 
following submission to City. 

3.8 Fixed Price Proposal(s) Review and Approval: CM@Risk shall meet with City and Design 
Professional to review the Fixed Price Proposal(s) and the written statement of its basis. As 
part of the statement of its basis, CM@Risk shall identity and justifY any costs that are 
significantly different than the latest cost estimate provided by CM@Risk. In the event City or 
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Design Professional discovers inconsistencies or inaccuracies in the information presented, 
CM@Risk shall make adjustments as necessary to the GMP Proposal, its basis or both. 

3.9 If CM@Risk's Fixed Price Proposal is greater than the independent dlird party or Design 
Professional's estimate, City may require CM@Risk to reconfirm its Fixed Price Proposal. 
CM@Risk will accept the independent third party's or Design Professional's estimate for the 
Cost of Work as part of his Fixed Price Proposal or present a repan to City within seven (7) 
days of a written request by City identifying, explain ing and substantiating the differences. 
CM@Risk may be requested to, or at its own discretion may, submit a revised Fixed Price 
Proposal for cons ideration by City. At that time, City may accept CM@Risk original or 
revised Fixed Price Proposal, if it is within City'S budgct and CM@Risk's OMP, without 
comment. 

3.10 City may accept or reject CM@Risk's Fixed Price Proposal or negotiate its terms with 
CM@Risk. The Fixed Price Proposal shall not be effcctive without written approval by City, 
documenting the agreement of the rarties to a Fixed Price Proposal 

3.11 Prior to written approval of the Fixed Price Proposal by City. CM@Risk shall not incur any 
cost to be reimbursed as part of the Cost of Work for the Construction Phase Services of the 
Project, except as City may specifically authorize in writing. 

ARTICLE 4. AMENOMENTS FOR UNANTICIPATEO PRE-CONSTRUCTION SERVICES 

4.1 CHANGE eN SCOPE 

4.1.1 Before any altered or modified work begins, a Task Order, Change Order, 
Amendment or Modification shall be negotiated, approved and executed by City 
and CM@Risk. The compensation paid to CM@Risk may be adjusted by mutual 
agreement of the contracting parties, based on the hourly rates agreed to under this 
conlract. 

4.2 CLAIMS FOR EXTRA WORK 

4.2.1 No claim ror extra work performed or materials furnished by CM@Risk will be 
allowed by City except as provided herein, nor will CM@Risk do any work or 
furnish any material(s) not covered by this Contract, unless such work or material 
first is authorized in writing. Pre-construction Services or material(s) furnished by 
CM@Risk without such prior written authorization will be at CM@Risk's sale 
jeopardy, cost, and expense. CM@Risk hereby agrees that, without prior written 
authorization, no claim for compensation for such work or materials furnished shall 
be made. 

ARTICLE 5. CMIQ1RISK'S CONSTRUCTION SERVICES AND RESPONSlBfLITlES 

5.1 GENERAL RESPONSlBILITlES. 

5.1.1 The Work to be pcrfonned under the Construction Phase may commence before the 
PreconstrUction Phase is completed. CM@Risk shalt commence the Construction Phase 
on the date specified in the Notice to Proceed with Construction Phase issued by City, 
and shall continue until Final Completion of all Work on the Project. In implementation 
of the responsibilities and duties of CM@Risk for Construction Phase, CM@Risk shall 
provide the services described in this Article. 
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5.1.2 CM@Risk shall construct the Work in strict accordance with the Construclion 
Documents and as required by City's General Conditions, Supplementary General 
Conditions (if any) and City's Specifications within the time required by the Project 
Schedule approved by City. 

5.2 ADMINISTRA TlON 

5.2.1 CM@Risk shall award and enter inlo, as a General Contractor, all subcontracts necessary 
and appropriate to provide all labor and materials for the Work. CM@Risk shall self­
perform only General Conditions Work and other Project Work which has been awarded 
to CM@Risk in accordance with the requirements of Texas Government Code and this 
Agreement. City reserves the right to perfonn work related 10 the Project and to award 
separate contracts for work related to the Project. 

5.3 CONTROL OF THE WORK 

5.3.1 CM@Riskshall keep City infonned of the progress and quality of the Project Work. 

5.3.2 In accordance with City's General Conditions and Supplementary Conditions, CM@Risk 
shall provide and pay for all labor, materials, equipment, tool s, construction equipment 
and machinery. transportation, and all other faci lities and services necessary for the 
proper execution and completion of the Work in strict accordance with the requirements 
of the Construction Documents. 

5.3.3 CM@Risk shall coordinate delivery and installation of any and all City-procured 
material and equipment. 

5.3.4 Where the Contract Documents require tbat a particular product be installed and/or 
applied by an applicator approved by the manufacturer, it is CM@Risk's responsibility 
to ensure the Subcontractor employed for such Work is approved by the manufacturer. 

5.3.5 CM@Risk shall take fi eld measurements and verify field conditions and carefully shall 
compare such field measurements and conditions and other information known to 
CM@Risk with the Contract Documents before commencing activities. Errors, 
inconsistencies or omissions discovered immediately shall be reported to City. 

5.3.6 Before ordering materials or doing work, CM@Riskandeach Subcontractor shall verify 
measurements at the Site and each shall be responsible ror the correctness of such 
measurements. No increase to the approved GMP shall be allowed because of 
differences between actua l dimensions and the dimensions indicated in the Contract 
Documents. Dimension differences, wh ich may be found, shall be submitted to City for 
resolution before proceeding with the Work. 

5.3.7 CM@Risksolely shall be responsib le for quality control throughout duralion of project 
to ensure compliance wi th plans, specificalions, good workmanShip and construction 
management. 

5.4 CONTROL OF THE WORK SITE 

5.4.1 CM@Risk shall provide a traffic control plan for approval by City, if requ ired by City 
for execution of the work. 
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5.4.2 CM@Risk shall take all reasonable steps, procedures and means to prevent any dust 
nuisance on Site, due to construction operations. The dust control measures shall be 
maintained at all times to the satisfaction of City and in accordance with all legal 
requirements. 

5.4.3 CM@Risk shall maintain ADA and ANSI access ibility requirements during construction 
activities in an occupied building or facility. ADA and ANSI accessibility requirements 
shall include, but not be limited to, parking, building access, entrances, exits) rcstrooms, 
areas of refuge and emergency exit paths of travel. CM@Risk sha ll be responsible for 
the coordination of all work to minimize disruption to building occupants and facilities. 

5.5 SHOP DRA WINGS, PRODUCT DATA AND SAMPLES 

5.5.1 CM@Risk shall not be relieved of responsibility for deviations from requirements oCthe 
Contrdct Documents by City's and Design Professional's approval of Sbop Drawings, 
Product Data, Samples or similar submittals, unless CM@Risk specifically has informed 
City in writing of such deviation at the time of submittal and City has given written 
approval to the specific deviation. CM@Risk shall not be relieved of responsibility for 
errors or omissions in Shop Drawings, Product Data, Samples or simi lar submittals by 
City's approval thereof. 

5.5.2 CM@Risk shall direct specific attention, in writing or on resubmitted Shop Drawings, 
Product Data, Samples or similar submitta ls, to revisions other than those requested by 
City or Design Professional on previous submittals. 

5.5.3 lnformational submittals, upon which City is not expected to take responsive action, 
shall be identified in the Contract Documents. 

5.5.4 When professional certification of perfonnance criteria of materials, systems or 
equipment is required by the Contract Documents, City shall be entitled to rely upon the 
accuracy and completeness of such calculations and certifications. 

5.6 QUALITY CONTROL, INDEPENDENT MATERIALS TESTING AND INSPECTION 

5.6.1 In compliance with Texas Government Code, City shall retain, independent of 
CM@Risk, the inspection services, the testing of construction materials engineering and 
the verification testing services necessary for acceptance of the facility by City. Such 
consultants will be selected in accordance with Section 2254.004 of the Government 
Code. The professional services, duties and responsibilities of tbose independent 
consultants shall be described in the Agreements between City and those consultants. 
The provision of inspection services by City shall not reduce or lessen CM@Risk's 
responsibility for the Work or its duty to establish and implement a program to monitor 
and control the quality of construction, to guard City against defects and deficiencies in 
the Work, required by the Contract Documents. CM@Risk fully and solely is 
responsible for constructing the Project in strict accordance with tbe Construction 
Documents. When the first and subsequent tests indicate noncompliance with tbe 
Contract Documents, aU associated costs associated with that noncompLiance shall be 
paid by and is the responsibility ofCM@Risk, including all costs for re-testing. Project 
Contingency sha ll not be utilized for the cost of re-testing. 

5.6.2 When the first and subsequent tests indicate noncompliance with the Contract 
Documents, all retesting shall be perfomled by the original testing agency. 
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5.6.3 CM@Risk shall cooperate and coordinate with the selected testing laboratory and all 
otbcrs responsible for testing and inspecting thc work and shall provide all access to the 
Work at all times. 

5.6.4 At the option of City, materials may be approved at the source of supply before delivery 
is started. 

5.6.5 Code compliance testing and inspections required by codes or ordinances, or by a plan 
approval authority, and which are made by a legally constituted authority, shall be the 
responsibility of and shall be paid by CM@Risk as a cost of the work, unless otherwise 
provided in the Contract Documents. 

5.6.6 CM@Risk's convenience and quality control testing and inspections shaU be the sole 
responsibility ofCM@Riskand paid by CM@Risk. 

5.7 PROJECT RECORD DOCUMENTS 

5.7.1 At all times during the construction period, CM@Risk shall maintain at the jobsite a set 
of bluelinc or blackline prinlS of the Construction Document drawings and shop 
drawings for Project Record Document purposes. 

5.7.2 CM@Risk shall mark thesc drawings to indicate the actual installation where the 
installation varies from the original Construction Documents and give particular 
attention to infonnation on concealed elemenlS, which would be difficult to identify or 
measure and record later. If applicable, items required to be marked include, but are not 
limited to : 

• Dimensional changes to the drawings. 

• Revisions to details shown on drawings 

• Depths of foundations below first floor 

• Locations and depths of underground utilities 

• Revisions to routing of piping and conduits. 

• Revisions to electrical circuitry. 

• Actual equipment locations. 

• Duct size and rOllting. 

• Locations of concealed internal utilities. 

• Changes made by Change Order. 

• Details not on original Contract Drawings. 

5.7.3 CM@Risk shall, with red erasable colored pencil, mark completely and accurately the 
Project Record Drawing prints of Construction Documents or Shop Drawings, 
whichever is the most capable of indicating the actual physical condition. Wbere Shop 
Drawings are marked, CM@Risk shall show cross-references 00 the Construction 
DoeumeolS location. 

5.7.4 CM@Risk shall note RFI Numbers, ASl Numbers and Change Order numbers, etc., as 
required, identifying the source of the change to the Construction Documents. 

5.7.5 CM@Risk shall, as a condition of Substantial Completion, submit Project Record 
Drawing and Shop Drawing prints to City or its representative for review and comment. 
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5.7.6 Upon receipt of the reviewed Project Record Drawings from City, CM@Risk shall 
correct any deficiencies andlor omissions to the drawings and prepare the following for 
submission to City within fourteen (14) Calendar Days: 

5.7.6.1 

5.7.6.2 

5.8 PROJECT SAFETY 

CM@Risk shall, as a condition of Substantial Completion, submit to 
City or its representative a complete sct of electronic Project Record 
Drawings prepared in a 3D Modeling format or in a format designated 
by City that is compatible with City technology. The Design 
Professional shaU provide files of the original Construction Documents 
to CM@Risk for its usc m preparing these final Project Record 
Drawings or CM@Risk may contract with the Design Professional to 
revise and update the electronic drawing files. Each drawing shall be 
clearly marked with '"As-Built Document." 

The origina l copy of the Project Record Drawings (redline mark-ups) 
shall be retained by City. 

The requirements in this Section arc in addition to the Article X of City's General Conditions. 

5.8.1 CM@Risk shall, prior to commencing construction, designate a Safety Representative 
with the necessary qualifications and experience 10 supervise the implementation and 
monitoring or all safety precautions and programs related to the Work. Unless 
otherwise required by the Contract Documents, CM@Risk's Safety Representative shall 
be an individual stationed at the Site who may have other responsibilities on the Project, 
in addition to safety. 

5.8.2 The Safety Representative shall make routine daily inspections of the Site and shall 
hold, at minimum, weekJy safety meetings witb CM@Risk's personnel, Subcontractors 
and others, as applicable. 

5.8.3 CM@Risk immediately shall report in wriling any safety-related injury, loss, damage or 
accident arising from the Work to Ci ty's Representative and, to the extent mandated by 
legal requirements. to all government or quasi-government authorities having 
jurisdiction over safety-related matters involving the Project or the Work. 

5.8.4 CM@Risk shall submit a project safety plan to City for approval, prior to initiating 
construction work. 

ARTICLE 6. CITY'S SERYICES AND RESPONSIBILITrES 

6. t DUTY TO COOPERATE 

6.1.1 City shall, throughout tbe performance of the Work, cooperate with CM@Risk and 
perform its responsibilities, obligations and services in a timely manner to facilitate 
CM@Risk's timely and efficient performance of the Work and so as not to delay or 
interfere with CM@Risk's performance of its ob ligat ions under the Contract Documents. 
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6. 1.2 City shall furnish, at CM@Risk's request and at no cost to CM@Risk, a file of 
Construction Documents it possesses in a [annat compatible with City of San Antonio 
technology. 

6.2 CITY'S DESIGNATED REPRESENTATIVE 

The requirements in this Section are in addition to Article U of City's General Conditions. 

6.2.1 City's Representative shall be responsible for providing City~supplied infOlmation and 
approvals in a timely manner to pennit CM@Risk to fulfill its obl igations under tlle 
Contract Documents. 

6.2.2 City's Representative also sha ll provide CM@Riskwithpromptnoticeifhc/sheobserves 
any failure on the part of CM@Risk to fulfill its contractual obligations, including any 
default or defect in the Project or non-conformance with the Contract Documents, 
specifying in sllch detail as is necessary to enable Contractor's prompt correction of same 
as required by the Contract Documents. 

6.2.3 On or before issuing its Notice to Proceed, City shall designate in writing a 
representative who shalt have express authority to bind City with respect to all matters 
requi ring City'S approval or authorization, other than matters that require the approval of 
the San Antonio City Council. To the extent pennitted by law, City's representative 
.shall have the authority to make decisions on behalf of City concerning estimates and 
schedules, construction budgets and changes in the Work and shall render such decisions 
promptly and furnish information expeditiously, so as to avoid unreasonable delay in the 
services or Work ofCM@Risk. 

6.2.4 City's Representative shall be responsible for providing City-supplied infonnation and 
approvals in a timely manner, to permit CM@Risk to fulfiU its obligations under the 
Contract Documents. 

6.2.5 City's Representative also sha ll provide CM@Riskwithpromptnoticeifhe/sheobserves 
any failure on the part of CM@Risk to fulfill its contractual obligations, including any 
default or defect in the Project or non-conformance with the Contract Documents. 

6.3 INFORMATION AND SERVICES 

6.3.1 City shall provide full and accurate infonnation in a timely manner regarding the 
requirements of the Project, tncluding a program which sets forth Ci ty's objectives, 
constraints and criteria, including space requirements and relat ionships. flexibility and 
expandability requirements, special equipment and systems and site requirements. 

6.3.2 City shall provide a Preliminary Budget and general schedule infonnation for the Project to 
CM@Risk i.n a timely manner. The Preliminary Budget shall include the anticipated 
construction cost, any contingency for either City-requested changes in the Work during 
construction and/or all Olher costs that are the responsibility of City. City shall set forth 
City's plan for milestone dates (if any) and completion of the Project. 

6.3.3 Structural and Environmental Tests. Surveys and Reports. In the Pre-Construction 
Pbase, City sball furnish the following with reasonable promptness, if in City's 
possession, so as not to delay CM@Risk's performance of its services and/or Work, at 
City's expense: 

6.3.3.1 Reports, surveys, drawings and tests accurately identifying the conditions at the 
Site which are required by law. 
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6.3.3.2 Surveys accurately identifying the physical characteristics, legal limitations and 
utility locations for the Site and a written legal description of the Site. The 
surveys and legal information may include, as applicable, grades aDd lines of 
streets, alleys, pavements and adjoining property and strucrures; adjacent 
drainage; rights of way, dimensions and necessary data pertaining to existing 
buildings, other improvements and trees; and information concerning available 
utility services and liens, both public and private, above and below grade, 
including inverts and depts. AI! infomlation on the survey shall be referenced to 
a Project benchmark. 

6.3.3.3 The services of competent Geotechnical Engineers, when such services 
reasonably are requested by CM@Risk. Such services may include. but are not 
limitt:d to, test borings, test pits, determinations of soil bearing vaJues, 
percolation tests, evaluations of hazardous materials, ground corrosion and 
resistivity tests, including necessary operations for anticipating subsoil 
conditions, with reports and appropriate professional recommendations. 

6.3.3.4 Accurate structural, mechanical, chemical, air and water pollution tests, tests for 
Hazardous Substances, and other laboratory and environmental tests, 
inspections and reports which are required by law. 

6.4 LEGAL REQUIREMENTS: If known by City, City shall advise the Design Profess ional and 
CM@Riskofanyspeciallegalrequirementsrelating specifically to the Project which differ from 
those generally applicable to construction in the jurisdiction of the Project. 

6.5 CORRECTION OF DEFECTIVE WORK: City shall have the right to reject any defective Work 
on the Project. Should CM@Risk refuse or neglect to correct any such defective Work within a 
reasonable time after its receipt of notice and a reasonable opportunity to cure. City may have the 
Work corrected and shall recover all reasonable and necessary expenses incurred from 
CM@Risk. If CM@Risk refuses to make a direct payment to City for the cost to correct 
defective work , CM@Risk grants City the authority to withhold or deduct such payments from 
CM@Risk'spaymentapplicationsand/or reta inage. 

6.6 SEPARATE CONTRACTS 

6.6.1 City may perform other work related to the Project with its employees, separate 
contractors or vendors under its control. If City is performing other work with separate 
contractors or vendors under its control, CM@Risk agrecs to coopcrate and coordinate 
its work with the work of City's separate contractors or vendors and City agrees to 
coordinate the work of City's separate contractors or vendors with CM@Risk, so that 
the Project can be completed in an orderly and coordinated manner reao;onably free of 
significant disruption to any party. 

6.6.2 If the proper execution or results of any part of CM@Risk's work depends on work 
performed by City's separate contractors, vendors or employees, CM@Riskshall inspect 
such other work and promptly report to City and the Design Professional in writing any 
patent defects or deficiencies in such other work that render it unavailable or unsuitable 
fo r the proper execution and results of CM@Risk's Work. CM@Risk's failure to so 
report shall constitute an acceptance of the other work as fit and proper for integration 
with CM@Risk's work, except with regard to latent or non-apparent defects and 
deficiencies in the other work. 
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6.6.3 CM@Risk shall do all culling, fitting and patching of its Work that may be required to 
make its several parts come together properly and integrate with such mher work. 
CM@Risk shall not endanger any work of others by cutting, excavat ing or otherwise 
altering the otbers' work and will only cut or alter others' work with the wriuen consent 
of City and Design Professional and the other party or parties whose work will be 
affected. 

ARTICLE 7. CONTRACT TIME 

7.1 GENERAL 

7. 1.1 Work Packages. It is anticipated that the Construction Phase Work may be divided into 
one or more packages (individually, a "Work Package") which, through a Fixed Price 
Proposal, idcntify a specific scope of Work and which may be rcady for commencement 
of construction before it is appropriate to arrive at an overa ll Guaranteed Max.imum Price 
(as defined herein) for the entire Work. 

7.1.2 Work Authorization. When the parties have identified the Work to be perfonned in a 
Work Package and have agreed on any app licable Contract Time Requirements for that 
Work Package and such other tenns and conditions relating to that Work Package, 
including, but not limited to, a Fixed Price Proposal for the Work Package, CM@Risk 
shall receive a Notice to Proceed from City and the Approved Fixed Price Proposal shall 
be incorporated as part of this Agreement. However, no Work shaU commence under a 
Work Package or Fixed Price Proposal until a Notice to Proceed with regard to such 
Work has been issued in writing by the City in accordance with the temlS of the Contract 
Documents. 

7.1.3 Each Work Package establishcd through an Approved Fixed Price Proposal may 
establish a separatc commencement date and a date of Substantial Completion and a 
Performance Period. The Performance Periods may not be sequential and may run 
concurrently. 

7.1.4 CM@Risk agrees that it shall commence performance of the Work upon receipt of 
Notice to Proceed and shall achieve the Perfomlance Periods and Contract Time. 

7.1.5 All of the times set forth in this Article 7 shall be subject to adjustment in accordance 
with the General Conditions. 

7.2 LIQUIDATED DAMAGES 

7.2.1 CM@Risk understands that if Substantial Completion is not attained within the Contract 
Time as adjusted, City wi ll suffer damages which are difficult to detcnnine and 
accurately specify. CM@Risk agrees that if Substantial Completion is not attained 
within the Contract Time as adjusted, CM@Risk shall pay City 
($ ) as liqu idated damages for each Day that Substantial Completion extends 
beyond the date determined by the Contract Time as adjusted. 

7.2.2 CM@Risk and CM@Risk's surety shall be liable for and shall pay to City the sums 
stipulated in the Agreement as liquidated damages for each calendar day of delay until 
City grants Substantial Completion. 

7.2.3 Upon attaining Substantial Completion CM@Risk will be given 60 ca lendar days to 
achieve Final Completion of tbe project. CM@R isk agrees that if Final Completion 
within 60 days [rom Substantial Complet ion, CM@Risk shall pay City _____ _ 
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(S ) as liquidated damages for each day that Final Completion extends beyond 
60 days from the date of achieving Substantial Completion. 

ARTICLE 8. PROCEDURE FOR PA YMENT 

8.1. CONTRACT PRICE 

8.1.1 PAYMENTS FOR PRE-CONSTRUCfION PHASE SERVICES 

8. 1.1. J Payments for Pre-construction Phase Services shall be made monthly, 
following presentation of CM@Risk's Application for Payment and tbe 
Schedule of Values. which is included herein labeled as "Exhibit C" and made 
a part of this Agreement, including all required attachments, and shall be in 
proportion to services performed. Rel3inage Will not be withheld [rom 
payments for Pre-construction Phase Services. The scope and quantity of the 
services provided will be dependent upon services actually pcrfonned and 
authorized by City. Charges will be assessed only for actual services rendered. 

8.1.1.2 Payment for services negotiated as an amount not-to-exceed shall be made in 
accordance with the percentage of work completed during the preceding month. 

8.1. 1.3 The fees for CM@Risk and any Sub-Consultants shall be based upon the hourly 
rate schedule included as Exhibit C hereto, attached and presented with the 
Payment Application. 

8.1.1.4 Payments from City arc duc and payable thirty (30) days from the date 
CM@Risk's accurate and complete Application for Payment invoice is 
received by City. 

8.1.1.5 CM@Risk will pay all sums due Sub-Consultants for services and reimbursable 
expenses within ten (10) ca lendar days after CM@Risk has received payment 
for those services from City. 

8.1.2 GUARANTEED MAXIMUM PRICE AND APPROVED FIXED PRICE 
PROPOSALS 
8. 1.2.1 This article shall be read and interpreted to complement the General Conditions 

not as a replacement to them. 

8. 1.2.2 For and in consideration of the faithful performance of the Work herein, as set 
forth in the Contract Documents and in accordance with the directions of City 
and to its satisfaction, City agrees to pay CM@R.isk the actual Cost of the Work 
and any applicable General Conditions Costs, the costs for insurance and 
bonding and CM@Risk's Construction Fcc, bUI in no event will City pay 
CM@Rjsk more than the GMP. as adjusted by any Change Orders. Payment 
[or the specific Work under this Agreement shall be made in accordance with 
payment provisions detailed herein below. To the e:<tent that the Construction 
Phase consists of multiple Work Packages, each such Work Package shall be 
subject to a Firm Fix.cd Price Proposal, as defined herein. The sum of the Finn 
Fixed Price Proposals for all Work Packages shall not ex.ceed the Guaranteed 
Maximum Price for the Construction Phase. 
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8.1.2.3 At the Pre-Construction Confcrence prescribed in the General Conditions, 
CM@Risk shall submit for City's review and approval a Schedule of Values. 
The Schedule of Values will serve as the basis for monthly progress payments 
made to CM@Risk throughout the Work, in accordance with the General 
Conditions. 

8. 1.2.4 At least five (5) workmg days prior to the date established for a Payment 
Application, CM@Risk sha ll submit an updated Project Schedule and meet 
with the City's Representative to review the progress ofilie Work as it shall be 
reOected on the Paymcnt Application. 

8.1.2.5 The Payment Appl ication shall constitute CM@Risk's representation that the 
Work has been pcrfonned consistent with the Contract Documents, has 
progressed to the point indicated in the Payment Application and that all Work 
will pass to City free and clear of all claims, liens, encumbrances and securiry 
interests upon the incorporation of the Work into the Project and payment 
therefore. 

8.1.2.6 The Payment Application may request payment for stored equipment and 
materials if: (1) construction progress is in reasonable conformance with the 
approved Project Schedule and {2} said store equipment and materials have 
been verified by City in writing. 

8.1.2.7 For equipment and materials suitably storcd at the Site, the equipment and 
materials shall be protected by suitable insurance and City sha ll receive the 
equipment and materials frce and clear of all liens and encumbrances upon 
payment therefore. 

8.1.2.8 For materials and equipment stored off the Si te and includcd in Payment 
Application. City must approve lhe storage in writing. The material and 
equipment must be stored within Bexar County and be accessible for City'S 
inspection. CM@Risk must protect Ciry's interest and shall include applicable 
insurance, bonding, storage and transportation to the Site. 

8. 1.2.9 All bonds and insurance required for stored materials shall name City as the 
loss payee. to the extent of its interest in the stored materials. 

8. 1.2.10 CM@Risk shall submit Payment Applications for construction services to 
City monthly, beginning with the first month after the construction Notice To 
Proceed. 

8.1.2 II Payment of Aooroved Pay Estimates - Payment for certified and approved 
Work shall be made by City no later than thirty (30) calendar days after the 
accurate Payment Application is received, but in each case less the total of 
payments previously made and less amounts properly retained under this 
Section 8. 

8.1.2.11. 1 City sball pay CM@Risk all amounts properly due. If City 
determines tbat CM@Risk is not entitled to all or part of a Payment 
Application, it will reject the Payment Application within seven (7) 
calendar days after the date Payment Application is rece ived by 
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City. Ciry shall provide speci fi c reasons and basis of rejection and 
the spec ific measures CM@Risk must take to rectity City's 
concerns. If the parties cannot reso lve such concerns, CM@Risk 
may pursue its rights under the Contract Documents. 

8.1.2.12 Retention on GMP or FPP - City will retai n ten percent (10%) of each 
Payment Application amount provided on contracts valued at $400,000 or less. 
City will retain five percent (5%) of each Payment Application amount 
provided on contracts valued at greater than $400,000. 

ARTICLE 9. CONTRACT SA VlNGS, ALLOWANCES, REBATES & REFUNDS 

9.1 CREDITS 

9. 1.1 If the allowable amount of the cost of Cost ofWark and General Conditions is less than 
the amount established for each of those line items in lhc originally approved GMP 
Proposal, the entire difference shall be credited to the City as savings and the GMP 
amount shall be adjusted accordingly, including CM@Risk Fees. 

9.2 DEDUCTIONS 

City shall be entitled to deduct amounts for the fo llowing items (rom any Payment Application 
or from the request for final Payment submlt1ed by CM@Risk: 

9.2. 1 The fai r market value of all tools, surplus materials, construction equipment and 
temporary structures that we re charged to the Work (other than renlal items) but were not 
consumed during construc tion or retained by City. Upon completion of the Work or 
when no longer required, CM@Risk either shall credi t City for the fair market value (as 
approved by City) for all surplus tools, construction equ ipment and materials retained by 
CM@Risk, at City'S option or use commercially reasonable efforts to scU the surplus 
too Is, construction equipment and materials fo r the highest price and credit the proceeds 
to the City's accoun t. 

9.2.2 Discounts earned by CM@Risk through adv:!nce or prompt payments funded by 
City· CM@Risk shall obtain all possible trade and time discounts on bill s for material 
furnished, and shall pay bilts within the highest di scount periods. CM@Risk shall 
purchase materials for the Project in quantities that provide the most advantageous prices 
to City. 

9.2.3. Rebates, discounts or commissions obtained by CM@Risk from material suppliers or 
Subcontractors, together with all other refunds, returns, or credits rece ived for materials, 
bond premiums, insurance and sales taxes. 

9 .2.4 Deposits made by City and forfe ited due to the fault ofCM@Risk. 

9.2.5 Balances remaining on any Allowances or any other identified con[J'acl savings. 

9.3 RECOVERY OF SAVINGS 

City sball be ent itled to recognize and recover one hundred percent ( 100%) of any savings 
identified by cost review or audit at any time, before or after final payment. 
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ARTICLE 10. PRE-EXISTING CONDITIONS & DF-SIGN ERRORS & OMMISSIONS 

This Article 10 shall be read and interpreted to complement the General Conditions not to replace 
them. 

10.1 CM@RISKACCESSTOPRE-EXISTINGCONDlTlONS - CM@Riskacknowledgcstbatit 
has been provided unrestricted access to the existing improvements and conditions on the Project 
si te and that it thoroughly has investigated those conditions. CM@Risk's investigation was 
instrumental in preparing its Guaranteed Maximum Price Proposal for the Work. CM@R..isk 
shall not make or be entitled to any claim for any adjustment to the Contract Time or the 
Contract Sum for Pre~Construction or Construction Phase Services arising from Project 
conditions that CM@Risk discovered or, in the exercise of reasonable care, should have 
discovered in CM@Risk's investigation. 

10.2 ACKNOWLEDGEMENT OF PARTICIPATION IN CONSTRUCTIOS DOCUMENT 
PHASE - CM@Risk acknowledges that, as part of its Prc-construction Phase Services, it 
participated in the review of the Construction Documents. CM@Risk shall review tbe drawings, 
specifications and other Construction Documents and notify City of any errors, omissions or 
discrepancies in the documents or any isslie that City should be aware. CM@Risk shall not 
make or be entitled to any claim for adjustment to the Contract Time or the Contract Sum for 
errors or omissions in the Construction Documents that CM@Risk discovered or, in the exercise 
of reasonable care, should have discovered in CM@Risk's Prc-construction Phase design review 
process that CM@Risk did not bring to the attention of the City and the Design Professional io a 
timely manner. 

ARTICLE II. CITY OWNERSHlP OF DOCUMENTS 

11.1 PROJECT DOCUMENTS AND COPYRIGHTS 

11.1.1 City Ownership of Project Documents: All work products (electronically or manually 
generated) including, but not limited to, cost estimates, studies, design analyses, original 
mylar drawings, Computer Aided Drafting and Design (CADD) file diskettes and other 
related documents prepared specifically in thc pcrfonnance of this Contract (collectively 
rcferrcd to as Project Documents) are to be and remain the property ofCily and are to be 
delivered to the Project Manager before final payment is made to CM@Risk. 
Nonetheless, these Projects Documents Olay altered, modified or adapted by City with or 
without the written consent of CM@Risk, which consent CM@Risk will not 
unreasonably withhold. 

11.1 .2 Documents to Bear Seal: When applicable and ifrcquircd by state law, CM@Riskand its 
Subconsultants shall endorse, by a Texas professional seal, all plans, works and 
Deliverables prepared by tbe CM@Risk or its Sub·Consultants for this Contract. 

11.1.3 All previously owned documents, including the estimates, specifications and all other 
documents and data, will remain the property of CM@Risk as instruments of service. 
However, CM@Risk understands and agrees that City shall have free access to all such 
infonnation with the right to make and retain copies of previously owned drawings, 
estimates specifications and all other documents and data. Any reuse without specific 
wrinen verification or adaptation by CM@Risk will be at City's sale risk and without 
liability or legal exposure to CM@Risk. 
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11.1.4 CM@Risk acknowledges and agrees that, upon payment, City exclusively shall own any 
and all information in whatsoever fonn and character produced and/or maintained in 
accordance with, pursuant to or as a result of thi s Agreement and shall be used by City as 
City desires. Documents, including the original drawings, estimates, spec ifications and 
all other documents and data, shall be delivered to City at no additional cost to City upon 
request, termination or completion of this Agrcement without restriction all future use. 
However, any reuse without specific written verification or adaptation by CM@Risk will 
be at City's sale risk and without liability or legal exposure to CM@Risk.. 

11.1.5 CM@Risk agrees and covenants to protcct any and al l proprietary righ ts of City in any 
matcrials provided to CM@Risk. Such protection of proprietary rights by CM@Risk 
shall include, but not be limited to, the inclusion in any copy intended for publication of 
copyright mark reserving a!l rights to City. Additionally, any materials provided 10 

CM@Risk by City sha ll not be released to any third party without the Mitten consent of 
City and sha ll be returned intact to City upon temlination or completion of this 
Agreement or if instructcd to do so by the Director. 

11.1.6 CM@RlSK HEREBY ASSIGNS ALL STATUTORY AND COMMON LAW 
COPYRIGHTS TO CITY OF ANY COPYRIGHTABLE WORK THAT, IN PART OR 
IN WHOLE, WAS PRODUCED FROM THIS AGREEMENT, INCLUDING ALL 
EQUITABLE RIGHTS. NO REPORTS, MAPS, DOCUMENTS OR OTHER 
COPYRIGHTABLE WORKS PRODUCED IN WHOLE OR IN PART BY nils 
AGREEMENT SHALL BE SUBJECT OF AN APPLICATION FOR COPYRIGHT BY 
CM@R1SK. ALL REPORTS, MAPS, PROJECT LOGOS, DRAWINGS OR OTHER 
COPYR[GHTABLE WORK PRODUCED LINDER THlS AGREEMENT SHALL 
BECOME TIlE PROPERTY OF CITY AND JOINT UTILlT[ES (EXCLUDING ANY 
PRIOR OWNED INSTRUMENT OF SERVICES, LlNLESS OTHERWlSE SPEClfLED 
HEREIN). CM@RlSK SHALL, AT [TS EXPENSE, INDEMNIFY CITY AND JOINT 
UTILITIES AND DEFEND ALL SUITS OR PROCEEDINGS INSTITUTED 
AGAINST CITY AND PAY ANY AWARD OF DAMAGES OR LOSS RESULTING 
FROM AN [NJUNCT[ON, AGAINST CITY, INSOFAR AS THE SAME ARE BASED 
ON ANY CLA[M THAT MATERIALS OR WORK PROVIDED UNDER THIS 
AGREEMENT CONSTITUTE AN INFRINGEMENT OF ANY PATENT, TRADE 
SECRET, TRADEMARK, COPYRIGHT OR OTHER INTELLECTUAL PROPERTY 
RIGHTS. 

11.1.7 CM@Risk may make copies of any and all documents and items for its files. CM@Risk 
shall have no liability for changes made to or use of tbe drawings, speCificati ons and 
other documents by other Architects. Engineers or other pcrsons, subsequent to the 
completion of the Project. CM@Risk appropriately shall mark all changes or 
modifications made on all drawings, specifications and other documents by other 
Architects, Engincers or other persons, including electronic copies. subsequent to the 
completion of the Project. 

11 .1.8 Copies of documents that may be relied upon by City are limited to the printed copies 
(also known as hard copies) and PDF clectronic versions that are submitted by 
CM@Risk. Files in editable electronic media fOmlat of text, data, graphics or other types, 
(such as DGN) that are furnished by CM@Risk to City only are for convenience of City 
or utility. Any conclusion or infonnation obtained or derived from such electronic files 
will be at the user's so le risk. However, any reuse without specific written verification or 
adaptation by CM@Risk will be al City'S sale risk and without liability or legal exposure 
to CM@Risk. 
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I L.L9 Notwithstanding anything to the contrary contained herein, aU previously owned 
intellectual property of CM@Risk including, but not limi ted to, any computer software 
(object code and source code), tools, systems. equipment or other information used by 
CM@Risk or its supplicrs in the course of delivering the Services hereunder, and any 
know-how, methodologies or processes used by CM@Risk to provide the serv ices or 
protect delivcrables to City including, without limitation, all copyrights, trademarks, 
patents, trade secrets and any other proprietary rights inherent therein and appurtenant 
thereto, shall remain the sole and exclusive property ofCM@Riskoritssuppliers. 

ARTICLE 12. INSURANCE 

This Article 12 supplements the Insurance Provisions included In the General Conditions. 

12.1 INSURANCE REQUIREMENTS: Prior to the commencement of any work under this 
Project, CM@Risk shall purchase and maintain insurance, as set forth berein and in City's 
General Conditions and any Supplementary General Conditions or Special Conditions, Such 
insurance shall be written for not less than the following limits or greater if required by law or 
the Contract Documents: 

12.1.1 WORKER·S COMPENSATION AND EM PLOYER'S LIABILITY INSURANCE: In 
accordance wi th all applicable State and Federal laws and endorsed specifically to 
include Employcr's liability, including occupational disease, subject to a limit of liability 
of not less than $500,000.00 and Waiver of subrogation in favor of City. 

12.1.1. 1 Definitions. 

a) Certificate of Coverage ("Certificate"). A certificate of insurance, or a 
certificate of authority to self-insure issued by the commission, and, if 
applicable a coverage agreement (DWC·81 , DWe -82, OWC -83. or DWC-
84), showing statutory Workers' Compensation Insurance coverage for the 
person's or entity's employees providing services on the Project, for the 
duration of the Project. Other cvidence of such insurance as may be required 
by City. 

b) Duration of thc Project. Includes the lime from the beginning of a person's 
work on the Project until the contrac lor'slperson's work on the Project has been 
completed and accepted by City. 

e) Persons Providing Services on the Project ("Subcontractor" in §406.096). 
includes all persons or enti ties performing all or part of the services the 
contractor has undertaken (0 perform on the Project, regardless of whether tbat 
person contracted di rectly with the contractor and regardless of whether that 
person has employees. This includes, without limitation, independent 
contractors, subcontractors. leasing companies, motor carriers, City-operators, 
employees of any such entity, or employees of any entity which furnishes 
persons to provide services on the Project. "Services" include, without 
limi tation, providing, hauling, or deli vering equipment or materials, or 
providing labor, transportation, or other service related to a Project. "Services" 
does not include activities unrelated to the Project, such as food/beverage 
vendors, office supply deliveries, and delivery of portable toilets. 
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12.1.1.2 Coverage and Evidence of Coverage 

12.1.1.6.1 CM@Risk shall provide coverage, based on proper reporting of 
classification codes and payroll amounts and fillng of any 
coverage agreements. which meets the statutory requirements of 
Texas Labor Code, Title 5 for all employees of CM@Risk 
providing services on the Project, for the duration of the Project. 
CM@Risk must provide a Certificate of Coverage and copies of 
all required endorsements of its Insurance Policy prior to Ciry 
commencement of any Work on under this Contract. The 
Contractor shall make available a copy of the new policy upon 
request. I f the coverage period shown on CM@Risk's currcQt 
Certifi cate of Coverage ends during the duration of the Project, 
CM@Risk must, prior to the end of the coverage period, file a oew 
Certificate of Coverage and all required endorsements evidencing 
extension of tbe current Policy, with City showing that coverage 
has been extended. 

12.1.1.6.2 Contractors Providing Services. CM@Risk shall contractually 
require each person with whom it contracts to provide services on 
a Project, to: 

a) prov ide coverage. based on proper reporting of cJassificatjon 
codes and payroll amounts and filing of any coverage 
agreements, which meets the statutory requirements of Texas 
Labor Code, Section 401.011(44) for all of its employees 
providing services on the Project, for the duration of the 
Project; 

b) provide to CM@Risk, prior to that person beginning work on 
the Project, a Cert ificate Of Coverage and copy of the requ ired 
endorsements showing that coverage is being provided for all 
cmployees of the person providing services on the Project, for 
the duration ofthc Project; 

c) provide CM@Risk, prior to the end of the coverage period, a 
Dew Certificate Of Coverage and all required endorsements 
evidencing extension of. the coverage period shown on the 
currcnt Certificate Of Coverage ends during the duration of the 
Project; 

d) provide CM@Risk. upon request, copies of the currenl 
insurance policies. 

12. 1.1.6.3 CM@Risk shall provide to City all ev idence of insurance required 
herein prior to commencement of any Work on the Project. 

12.1.1.3 CM@Risk shall retain all required cert ificates and other evidence of insurance 
coverage for the duration of the Project and for four (4) years thereafter. 
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12.1.1.4 CM@Risk shall notify City in writing by certified mail or personal delivery, 
within len (10) days before any change that materially affects the provision of 
coverage of any person or entity providing services on the Project. 

12.1.1.5 CM@Risk shall post on each Project s ite a notice, in the text, fonn and 
manner prescribed by the Texas Department of Insu rance, Workers' 
Compensation Division, illfornling all persons providing services on the Project 
that they are required to be covered, and stati ng how a person may verify 
coverage and report lack of coverage. 

12.1. 1.6 CM@Risk shall contractually require eacb person with whom it contracts to 
provide services on a Project, to: 

12.1.1.6.1 Provide coverage, based on proper reporting of classification 
codes and payroll amounts and filing of any coverage agreements, 
whieh meets the statutory requirements of Texas Labor Code 
401.011(44) for all of its employees providing serv ices on the 
Project for tbe duration of the Project; 

12.1.1 .6.2 Provide to CM@Risk, prior to that person beginning work on the 
Project, a certifica te of coverage showing that coverage is being 
provided for all employees of the person providing services on the 
Project for the duration of the Project; 

12.1.1.6.3 Provide CM@Risk, prior to the end of the coverage period, a new 
certificate of coverage showing extension of coverage, if the 
coverage period shown on the currenl certificate of coverage ends 
dllIing the duration of the Project: 

12.1.1.6.4 Obtain from each other person with whom it contracts, and 
provide to CM@Risk, a certificate of coverage, prior to the other 
person beginning work on the Project; and a new certificate of 
coverage showing extension of coverage, prior to the end of the 
coverage period, if the coverage pcriod shown on the current 
certificate of coverage ends during the duration of tbe Project; 

12.1.1.6.5 Retain all required certificates of coverage on file for the duration 
orthc Project and for rour (4) year thereafter; 

12.1.1.6.6 Notify the governmental entity in writing by certified mail or 
personal delivery, within ten days after the person knew, or should 
have known, of any change that materially affects the provision of 
coverage of any person providing services on the Project; and 

12.1.1.6.7 Contractually require each person with whom it contracts to 
perform as required by items 8.1.1.6.1 through 8.1.1.6.7, with the 
certificates of coverage to be provided to tJle person for whom 
they are providing services. 

12.1.1.7 By signing this contract or providing or causing to be provided a Certificate 
Of Coverage, the CM@Risk is representing to City that all employees of 
CM@Risk wbo will provide services on the Project will be covered by 
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Workers' Compensation coverage for lbe durat ion of the Project, that the 
coverage wiU be based on proper reporting of classification codes and payroll 
amounts, and that all coverage agreements will be filed with the appropriate 
insurance carrier or, in the case of a self·insured, with the commission's 
Division of Self·lnsurance Regulation. Providing false or misleading 
information may subject CM@Risk to administrative penalties, criminal 
penalties, civil penalties, or other civil actions. 

12.1. 1.8 CM@Risk's fai lure to comply with any of these provisions is a breach of 
contract by CM@Risk which en titles City to tenninate the Agreement if 
CM@Risk does not remedy the breach within ten days after receipt of notice of 
breach from City. 

12.1.1.9 The coverage requirement recited above does not apply to sole proprietors, 
partners, and corporate officers who are excluded from coverage in an 
insurance pol icy or certificate of authority to self-insure that is delivered, issued 
for delivery, or renewed on or aftcr January I, 1996. 28 TAC 11 0.11O(i) 

12.1.2 COMMERCIAL GENERAL L1ABrLlTY INSURANCE, Including coverage for 
Premises-Operations; Independent CM@Risk's Protective Liability covering liability for 
work sublet; Products-Completed Operations Coverage, Contractual Liability insuring the 
indemnity agreements contained in this Contract; Personal Injury, Broad fonn Property 
Damage, including coverage for damage due to collapse of or structural injury (0 any 
building or structure due to excavation, tunneling, pile driving, cofferdam or caisson work 
or dredging; to moving, shoring. underpinning, raising, or demolition of any building or 
structure, or remova l or rebuilding of any structural suppon thereof; to blasting or 
explosions; or to wires, conduits, pipes, mains, sewers, tanks, runne ls or any other 
property below the surface of the ground. (i.e. Explosion. Collapse, and Underground 
Hazards), and Poll ution Legal Liability with combined limits of liabil ity for bodily injury 
and property damage of not less than $5,000,000 anyone occurrence, and $ 10,000,000 
General Aggregate, or its equivalent in Umbrella or Excess Liability Coverage. 

12.1,2.1 All such insurance sha ll remain in effect until final payment and at all times 
thereafter when CM@Risk may be correcting, removing, or rep lacing defective 
Work in compliance with the terms of this Contract. 

12. 1.2.2 CM@Risk shall maintain its Products and Completed Operations Insurance for 
at least two yea rs after final payment and furn ish City with evidence of 
continuation of such insurance at final payment and for five (5) years thereafter. 

12.1.2.3 Such insurance shall be endorsed to have the General Aggregate apply to the 
specific Project on which the covered Work is being performed. 

12.1.3 COMPREHENSIVE AUTOMOBILE LIABILITY INSURANCE (owned, non-owned 
and hired vehicles): With limits of liability for bodi ly injury of not Jess than 
$1,000,000.00 anyone person, and S 1 ,000,000.00 anyone occurrence, and fo r property 
damage of not less than $1,000,000.00 anyone occurrence. Such coverage shall include 
owned, hi red and non-owned vehicles. Policy shall be endorsed to include a waiver of 
subrogation in favor of City and shall include City as an addi tional insured. 

12.1.4 NOT USED 
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12.1.5 MJSCELLANEOUS INSURANCE REQUIREMENTS 

12.1.5.1 Information in Trade Packages. CM@Risk shall include required insurance 
information in trade packages and indicate on bid/proposal forms the insurance 
that bidders/proposers are to include in their base proposals. Notice shall also 
be given that copics of all insurance policies may be required by City for 
purposes of verification of required insurance coverage. 

12.1.5.2 Notice of Cancellation to City. Prior to commencing any work, CM@Risk 
shall furnish to City al the address shown below all required endorsements and 
original Certificates of Insurance and if requested by City a copy of the actual 
policies (or other evidence deemed sufficient by City'S Risk Manager) for all 
insurance coverage required by this Article and additiona l insurance called for 
elsewhere in the Contract Documents, certifying compliance wi th the minimum 
required covcrage. CM@Risk shall notiFy City in thc event of any notice of 
cancellation, non-renewal or material change in coverage and shall give such 
notices prior to the change, or ten days notice for cancellation duc to non­
payment of premiums, which notice must be accompanied by a replacement 
Certificate of Insurance. In addition, all policics shall also be endorsed to 
provide that in the event of cancellation or reduction of coverage during the 
policy period, the insurer shall provide City advance written notice of such 
cancellation or reduction. Both notices shall be delivered to the following 
address( s): 

City of San Antonio 
Capital Improvements Mgmt. 
Services Dept. 
P. O. Box 839966 
San Antonio, Texas 78283-
3966 

12.1.5.3 Notice of Reinstatement oflnsurancc Coverage Within five (5) calendar days 
of a suspension, cancellation or non-renewal of coverage CM@Risk shaH 
provide a replacement Certificate of Insurance and applicable endorsements to 
City. City shall have the option to suspend CM@Risk's perfomlance should 
there be any lapse in coverage at any time during this contract. Failure to 
provide and maintain the required insurance shall constitute a material breach 
of this Agreement. 

12.1.5.4 Comoany Rating. Insurance shall be carried with financially responsible 
insurance companies, licensed in the State of Texas, with an A.M. Best Rating 
of A- (VII) or better, if City ha'i any objection to the coverage afforded by or 
other provisions of the insurance required to be purchased and maintained by 
CM@Risk in accordance with this Contract on the basis of its not complying 
with the ContTact Documents, City will notify CM@Risk in writing thereof. 
CM@Risk will provide to City such additional information in respect of 
msuranee provided by him as City may reasonably request. 

12.1.5.5 In addition to any other remedies City may have upon CM@Risk's failure to 
provide and maintain any insurance or po licy endorsements to the extent and 
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within the time herein required, City shalt have the right to order CM@Risk to 
stop work hereunder, and/or withhold any payment(s) which become due, to 
CM@Risk hereunder until CM@Risk demonstrates compl iance with the 
requirements hereof. Nothing herein conlained shall be construed as limiting in 
any way the exten t to which CM@Risk may be held responsible for payments 
of damages to persons or property resulting [rom CM@Risk's perfonnancc of 
the Work cove red under this Agreement. 

12.1.5.6 City reserves the right 10 review the insurance requirements set forth in tbis 
Article during the effective period of the Agreement and to make reasonable 
adjustments to the insurance coverage and their limits when deemed necessary 
and prudent by City based upon changes in statutory law, court decisions, or the 
claims history of the industry as well as CM@Risk. 

12.1.5.7 City shall be entit led, upon request, and without expense, to receive complete 
copies of the policies with all endorsements and may make any reasonable 
requests for deletion, or revision or modification of particular policy terms, 
conditions, limitations, or exclusions, ex.cept where policy provisions are 
established by law or regu lation binding upon the Parties or the underwriter of 
any of such polices. Damages caused by CM@Risk and not covered by 
insurance shall be paid by CM@Risk. 

12.1.5.8 CM@Risk agrees that with respect to the above required insurance all 
insurance policies are to contain or endorsed to contain the following 
provIsions: 

12.1.5.1 Name City, its officers, officials, employees, volunteers and elected 
representatives as additional insureds by endorsement, as respects to 
operations and activities of, or on behalf of tbe named insured 
perfonncd under contract with City, with the exception of workers' 
compensation. 

12.1.5.2 Provide for an endorsement that the "other insurance" clause shall 
not apply to City where City is an additional insured shown on tbe 
policy 

12 .1.5.9 Nothing herein contained shall bc construed as limiting in any way tbe extent to 
which CM@Risk may be held responsible for payments of damages to person 
or property resulting from CM@Risk's or it subcontractor's performance of the 
work covered under this agreement. 

12.1.5.10 It is agreed that CM@Risk's insurance shall be deemed primary and non­
contributory with respect to any insurance or self insurance carried by City for 
liability arising out of operations under this agrccment. 

12.1.5.11 It is understood and agreed that the insurance required is in addition to and 
separate from any other obligation contained in this Agreement 

ARTICLE 13. INDEMNIFICATION 

13.1 GENERAL lNDEMNIFICA nON 

This Article 13 supplements the Indemnity Provisions orlhe General Conditions: 
CMR SERVICES FOR THE CONSOLIDATED RENTAL CAR FACILITY/OTHER lANOSIOE FACILITIES (AIRPORT TRANSIT CENTER) 

PROJECT No. PAGE 40 



IT IS THE EXPRESS INTENT OF THE PARTI ES TO THIS CONTRACT, THAT THE 
[NDEMNITY PROVIDED FOR IN TilE GENERAL CONDITIO NS, IS AN INDEMNITY 
EXTENDED BY CM@RlSK [N ACCORDANCE WITH THE TERMS OF THE 
[NDEMNIFICA nON PROVISIONS, TO [NDEMl'lIFY, PROTECT AND DEFEND CITY 
FROM THE CONSEQUENCES OF CM@RlSK'S OWN NEGLIGENCE ONLY, AND THAT 
THE [NDEMNITY PROVLDED FOR [N THIS ARTICLE SHALL NOT APPLY WHEN 
SUCH COSTS, CLAIMS, LIENS, DAMAGES, LOSSES, EX PENSES, FEES, FINES, 
PENALTIES, ACTIONS, DEMANDS, CAUSES OF AcnON, LIABILITY ANDIOR SUITS 
ARlSE FROM THE NEGLIGENCE OF CITY. 

ARTICLE I4.NOTICES 

14.1 REPRESENTATIVES OF THE PARTIES 

14.1.1 City's Designated Representative 

City designates the individual listed below or his/her designee as its Senior 
Representative (hereafter referred to as "City's Senior Designated Representative"), 
which has the authority and responsibility for avoiding and resolving disputes under the 
provisions of this Agreement. 

Mike Frisbie, P .E., Director 
Capital Improvements Management Services Department 
City of San Antonio 
P.O. Box 839966 
San Antonio, Texas 78283-3966 

14.1.2 CM@Risk's Designated Representative 

CM@Risk designates the individual listed below as its Senior Representative 
("CM@Risk's Senior Representative"), which has the authority and responsibility for 
avoiding and resolving disputes under the proviSions of this Agreement. 

ARTICLE 15. 

Name: Mike J. Kaiman 
Title: Vice President and General Manager 
Finn Name: Turner Construction 
Address: 1077 Central Parkway South, 

Suite 600 
San Antonio, Texas 78232 

TERMINATlO"l AND SUSPENSION 

IS.I TERMfNATION WITHOUT CAUSE. 

IS . J.I This Agreement may be terminated by City at any time after issuance of the Notices to 
Proceed for Pre-Construction Services or for Construction Services, either for City's 
convenience or because ofCM@Risk's failure to fulfill the contract obligations. Upon 
receipt of such notice, CM@Risk's services immediately shall be discontinued (unless 
the notice directs otherwise) and all materials as may have been accumulated in 
performing this contract, whethcr completed or in progress, sha ll be delivered to City. 
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15.1.2 If the termination is for the convenience of City, and following inspection and 
acceptance of CM@Risk's services properly perfonned prior to 111C effective date of 
termination, City promptly shall pay CM@Risk for all services properly performed and 
all liabilities incurred up to the time of such tennination. CM@Rjsk shall not, 
however, be entitled to lost or anticipated profit or payment on unperformed services, 
should City choose to exercise this option to terminate, nor shall CM@Risk be entitled 
to compensation for any unnecessary or unapproved Work performed during the time 
between CM@Risk's receipt of City's Notice of Termination and the actual 
termination datc. 

15.1.3 If the tcnnination is duc 10 CM@Risk's failure to fulfill its obligations, City may take 
over the work and prosecute the same to completion by contract or otherwise. In such 
event, CM@Risk shall be liable to City for any additional cost reasonably and 
necessarily occasioned to City thereby. 

15.1.4 The rights and remedies of City provided in this clause arc in addition to any other 
rights and remedies provided by law or under this contract. 

15.2 DEFAULTS WITH OPPORTUNITY FOR CURE: Should CM@Risk fail to satisfactori ly 
perform the Pre-Construction Services set out in Article 3 herein, or comply with any covenam 
required by the Contract Documents, such failure sball be considered an Event of Default. In 
such Event of Default, City shall deliver written notice of said default in accordance with the 
notice provisions contained in this Agreement, specifying the specific Event(s) of Defaulr and 
the action necessary 10 cure such defaults. CM@Riskshall have a reasonable period of time of 
not more than seven (7) calendar days after receipt of the written notice to cure such default. 
CM@Risk shall continue working during the seven (7) days to cure such default. IfCM@Risk 
fails to cure tbc default within such seven-day cure period or lake steps reasonably calculated 
to cure such default, City shall have the right. without further notice, 10 terminate this Contract 
in whole or in part, as City deems appropriate, and to contract with another CM@Risk or other 
party to complete the work required by this Agreement. City also shall have the right to offset 
the COSI of said new agreement with a new CM@Risk or other party against CM@Risk's 
future or unpaid invoice(s), subject to any statutory or legal duty, if any. on the part of City to 
mitigate its losses. 

\5.2.1 Thc party not in default orlhis Agreement must issue a signed, written notice of default 
and termination (citing this Section 15.2) to the other party declaring the other party to 
be in default and stating the rcasones) why it is in default. Upon receipt of such written 
notice of default and tennination, the party in receipt shall have a period of [lot more 
than seven (7) days to cure any failure to per [ann under this Agreement. Upon the 
completion of such seven-day period, commencing upoo receipt of notice of default 
termination, if such party has not cured any failure to perform, such termination shall 
become effective without further written notice. 

15.3 TERMINATION FOR CAUSE: Upon tbe occurrence of any of the events listed in Article 
13 of City's General Conditions or one or more of the following events, and following ",'Tillen 
notice to CM@Risk given in accordance with the notice provisions contained in this 
Agreement, City immediately may temlinatc this Agreement, in whole or in part, "for cause": 

15.3.\ CM@Risk,eitherdirectlyorindirectlythrough its employees or representatives, makes 
any material misrepresentation or provides any materially misleading infonnation to 
City in conncction with this Agreement or its performance hereunder; or 
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15.3.2 CM@Risk violates or materially fails to perfonn any covenant, provision, obligation, 
term or condition of a material narure contained in this Agreement, except those events 
of default for which an opportunity to cure is provided herein; or 

15.3.3 CM@Risk fails to cure, or tnitiatc steps reasonably calculated to curc, a default listed 
in Section 9.3 herein, within the lime period requi red for cure; or 

15.3.4 CM@Risk materially violates any rule, regulation or law to which CM@Risk is bound 
or shaH be bound under the temlS of this Agreement; or 

15.3.5 CM@Risk attempts the sa le, transfer, pledge, conveyance or assignment of this 
Agreemcnt, contrary to the temlS of the Agreement; or 

J 5.3.6 CM@Risk ceases to do business as a going concern; makes an assignment for the 
benefit of creditors; admits in writing its inab ili ty to pay debts as they become due; 
flIes a petition in bankruptcy or has an involuntary bankruptcy petition filed against it 
(except in connection with a reorganization under which the business of such party is 
continued and perfonnance of all its obligations under this Contract shall continue) and 
such petition is not dismissed within forty-five (45) days of filing; or if a receiver, 
trustee or liquidator is appointed for it, or its joint venture entity, or any substantial part 
ofCM@Risk'sassetsorpropcrties. 

15.4 TERMINATION BY LAW: If any state or federal law or regulation is enacted or 
promulgated wh ich prohibits the performance of any of tbe duties herein, or, if any law is 
interpreted to prohibit such performance, Lhis Agreement shall automat ically terminate as of 
the effective date of such prohibition. 

15.5 ORDERLY TRANSFER FOLLOWING TERMINATION: Regardless of how Ibis 
Agreement is terminated, CM@Riskshall affect an orderly transfer to City or to such person(s) 
or fumes) as City may designate. However, if such terrnjnation is due to CM@Risk's default, 
such transfer shall be performed hy CM@Risk al no additional cost [0 City. Upon the effective 
date of expiration or termination of this Agreement, CM@Risk shall cease all operations of 
work being performed by CM@Risk. or any of its Subcontractors pursuant to this Agreement. 
All completed or partially completed documents. papcrs, records, charts, reports and any other 
materials or information produced or provided to CM@Risk, in connection with the services 
rendered by CM@Risk under this Agreement, regardless of storage medium, shall be 
transferred to City. Such record transfer shall be completed within thirty (30) calendar days of 
the temlination date at no additional cost to City, if the temlination is due to CM@Risk's 
default. Payment of compensat ion duc or to become due to CM@Risk is conditioned upon 
delivery of all such documents. 

15.5.1 Upon receipt ofa Notice of Termination and prior to tbe efTective date of termination, 
unless the not ice otherwise directs or CM@Risk immediately takes action to cure a 
failure to perfonn under the cure period set out hereinabove, CM@Risk immediately 
shall begin the phase-out and the discontinuance of all services in connection with the 
pcrfonnance of this Agreement and shall proceed to promptly cancel all ex isting orders 
and contracts, insofar as such orders and contracts are chargeable to this Agreement. 
Within th irty (30) calendar days after receipt of such Notice of Termination (unless 
CM@Risk successfully has cured a failure to perform) CM@Risk sha ll submit a 
statement showing in detail the services performed under this Agreement, prior to the 
effective date of termination. City shall have the option to grant an extension to the 
time period for submittal of such statement. 
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15.5.2 Copies of all completed or partially complcted specifications and all reproductions of 
all completed or partially completed designs, plans and exhibits prepared under this 
Agrecment prior 10 the effective date of tennination shall be delivered to City, in the 
form requested by City as a pre-condition to final payment. Tbese documents shaU be 
subject to tbe restrictions and conditions set forth in these Contract Documents. 

15.5.3 Upon the above conditions being met, City promptly shall pay CM@R.isk that 
proportion of the prescribed fee which the services actually performed under this 
Agreement bear to the total services called for under this Agreement, less any and all 
previous payments ofthc fcc. 

15.5.4 City, as a public entity, has a duty to document the expenditure of public funds. 
CM@Risk acknowledges 1111S duty on the part of City. To this end, CM@Risk 
understands that failure ofCM@Risk to comply with the submittal of the statement and 
documents , as required above, shall constitute evidence of a waiver by CM@Risk of 
any and all rights or claims to payment for services perfonncd by CM@Risk under this 
Agreement. 

15.5.5 Failure of CM@Risk to comply with the submittal of the statement and documents as 
required herein shall constitute evidence of a waiver by CM@Risk of any and all rights 
or claims to collect monies to which CM@Risk may otherwise be entitled for services 
performed under this Agreemcnt. 

15.6 ASSIGNMENT OF INTEREST L"I SUBCONTRACTS AND PURCHASE ORDERS: In 
further assurance ofilie orderly transfer of Work, CM@Risk hereby condit ionally assigns to City 
and its assigns a1l its interest in any subcontracts and purchase orders now existing or hereinafter 
eotered into by CM@Risk for performance of the payment for any part of the Work, which 
assignment will be effective upon acceptance by City in writing and only as to those subcontracts 
and purchase orders which City designates in writing after CM@Risk's termination. It is agreed 
and understood that City may accept said assignment at any time during the course of the 
Construction Phase prior to Final Completion. It further is agreed that all subconlracts and 
purchase orders shall provide that they arc freely assignable by CM@RisktoCityand its assigns. 
It is further understood that such assignment is part of the consideration to City for entering into 
this Agreement with CM@Riskand may not be withdrawn prior to completion. 

15.7 CLAIMS FOR OUTSTANDING COMPENSA nON: Within forty-five (45) calendar days 
of the effective date of completion, termination or expiration of this Agreement, CM@Risk 
shall submit to City its claims, in detail, for any monies owed by City to CM@Risk for 
services performed under this Agreement through the effective date of termination. Failure by 
CM@Risk to submit its claims within said forty-five (45) calendar days shall constitute 
evidence ora Waiver by CM@Risk of any and all right or claims to collect monies CM@Risk 
rightfully may otherwise be entitled to for services perfonned pursuant to this Agreement. 

I 5.8 TERMINATION NOT SOLE REMEDY: rn no event shall City's action of tenninating this 
Agreement, whether ror cause or otherwise, be deemed an election of City's remedies, nor 
shall such termination limi t, in any way, at law or at equity City's right to seek damages from 
or otherwise pursue CM@Risk for any default he reunder or any other action. 

15.9 SUSPENSION: The Work may be suspended by City as provided in City'S General Conditions; 
in such case the compensation, as established by this Agreement, may be increased as provided 
in the General Conditions except that the term "Cost of Pcrfonnance of the Contract" in the 
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General Conditions shall be understood to mean the Cost of the Work and the tenn "profit" shalJ 
be understood to mean the Construction Phase Fee. 

15.9.1 Upon receipt of Mitten Notice of Suspension, which date shall also be the effective 
date of Lhe suspension, CM@Risk shall, unless the Notice othenvise directs, 
immediately begin to phase-our and discontinue all services in connection with the 
performance of this Agreement and shall proceed promptly to suspend all existing 
orders and contracts, insofar as such orders and contracts are chargeable to tbis 
Agreement. 

15.9.2 CM@Risk shall prepare a statement showing in detail the services performed under 
this Agreement prior to the effective date of suspension. 

15.9.3 Copics of all completed or partially completed design, plans and specifications 
prepared under this Agreement prior to the effective date of suspension shall be 
prepared for possible delivery to City and shall be retained by CM@Risk until such 
time as CM@Riskmay exercise the right to terminate as defined berein. 

15.9.4 If a Notice of Suspension is issued by City, CM@Risk may exercises its right to 
tenninate this Agreement as outlined in Section 15.9.8 berein. If CM@ Risk elects to 
tenninalc this Agreement and notifies City in writing of its intent via a Notice of 
Termination, within thirty (30) days after receipt by City of CM@Risk's Notice of 
Termination, CM@Risk promptly shall cancel all existing orders and contracts, insofar 
as such orders and contracts are chargeable to this Agreement, and shall submit the 
above referenced statement showing in detail the services performed under this 
Agreement prior to thc effective date ofsuspcnsioll. 

15.9.5 A.ny documents prepared in association with tbis Agreement shall be delivered to City 
as a pre.condition to final payment. 

15.9.6 Upon tbe above conditions being met, City promptly shall pay CM@Risk that 
proportion of the prescribed fee which the services actually performed under this 
Agreement bear to the total services called for under this Agreement, less previous 
payments of lhe fee, together with all liabilities incurred by CM@Risk as a result of 
such suspension or termination. 

15.9.7 City reserves the right to suspend this Agreement at the end of any phase for the 
convenience of City by issuing a signed, written Notice of Suspension citing this 
Section 15.9 which shall outline the reasons for tbe suspension and the expected 
duration of the suspension, but such expected duration shall in no way will guarantee 
what the total number of days the suspension will occur. Such suspension shall take 
effect immediately upon receipt of said Notice of Suspension by CM@Risk. 

15 .9.8 CM@Risk hereby is given the right to terminate this Agreement in the event such 
suspens ion extends for a period in excess of one hundred twenty (120) days. CM@Risk 
may exercise this right to terminate by issuing a signed, written Notice of Tennination, 
citing this Section 15.9.8, to City after the expiration of onc hundred twenty (120) 
days from the effective date of the suspension. Termination under this paragraph shall 
become effective immediately upon receipt of said written notice by City. 10 such 
event, City promptly shall pay CM@Risk that proportion of the prescribed fee which 
the services actually pcrfonned tmder this Agreement bear to the total services called 
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ARTICLE 16. 

for under this Agreement, less previous payments of the fee, together with all liabilit ies 
incurred by CM@Risk as a result of such suspension or termination. 

MISCELLANEOUS PROVISIONS 

16.1 DISPUTE RESOLUTION: All disputes against City that arise from this Agreement and any 
Project shall be resolved in accordance with the procedures and limitations of Texas Local 
Government Code Subchapter I, Chapter 27 LlSI et.seq., and City'S General Conditions. City 
designates the Director or hislher designee as its officer(s) for examiruog, negotiating and resolving 
claims and counterclaims. City hereby waives sovereign immunity only in accordance with Section 
271.152 of the Local Government Code for its obligations to CM@Risk arising under this 
Agreement. 

16.2 ASSIGNMENT: This Agreement is a personal service contract for the services of CM@Risk, 
and CM@Rjsk's interest in this Agreement, duties hereunder andlor fees due hereunder may 
oot be assigned or delegated to a tbird party without City'S written consent. 

16.3 TITLE TO WORK: Immediately upon the performance of or payment for any part of the 
Work, as between CM@Risk and City, title thereto shall vest in City; provided, however, the 
vesting of title shall not impose any obligations on City or relieve CM@Risk of any of its 
obligations bereundcr. 

16.4 AUDIT RIGHTS: ARTICLE IS, The Right to Audit Contractor's Record in City's 
General Conditions is superseded by the following provision: "CM@Risk agrees that City may 
review any and all Work perfomlcd by CM@Risk under this Agreement City is granted the 
right to audit, at City's election, all of the records and billings related to performance of this 
Agreement. CM@Risk agrees to retain sucb records for a minimum of four (4) years 
following completion of this Agreement. Any payment, settlement, satisfaction, or release 
provided under this Agreement shall be subject to City'S rights as may be disclosed by such 
audil." 

16.5 The following supplements Section 3.4 LABOR AND MA TERlAL of City's Genera l 
Conditions: Records of expenses pertaining to services perfomled on the basis of a Worker 
Wage Rate or Monthly Salary Rate shall be kept on the basis of generally accepted accounting 
principles and io accordance with cost accounting standards promulgated by the Federal Office 
of Management and Budget Cost Accounting Standards Board and shall be available for audit 
by City or City'S authorized representative on reasonable notice. 

16.6 TEXAS FAMILY CODE CHILD SUPPORT CERTIFICATION: Pursuant to Section 
231.006, Texas Family Code, CM@Risk certifies that it is eligible to receive the award of or 
payments under thi s Agreement and acknowledges that this Agreement may be terminated and 
payment may be withheld if this certification is inaccurate. 

16.7 FRANCHISE TAX CERTIFICATION: As corporation or limited liability company, 
CM@Risk certifies that: I) it is not currently delinquent in the payment of any Franchise 
Taxes due under Chapter 171 of the Texas Tax Code; or 2) tha t the corporation or limited 
liability company is exempt [Tom the payment of such taxes; or 3) that the corporation or 
limited liabi lity company is an out-of-state corporation or limited liability company that is not 
subject to the Texas Franchise Tax, whichever is applicable. 
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16.8 PAYMENT OF DEBT OR DELINQUENCY TO CITY: It i, the policy of City that any 
person or entity doing business with City shall, al all times, remain in financial good standing 
with all City Departments. In that regard, CM@Risk warrants that it has no outstanding 
obligations to any City Department at the time of the execution of this Agreement and hereby 
covenants that it timely will pay, as they come due, any and all taxes, fees, fines or any other 
charges assessed by any City Department. whether imposed by statute, ordinance or contract, 
witboul regard to whether these charges are associated with this Agreement, or CM@Risk's 
operalion under tbis Agreement. 

16.9 CONTRACT DOCUMENTS; MERGER: The Agreement Documents fonn the entire and 
integrated Contract Agreement between City and CM@Risk and supersede all prior 
negotiations, representations or agreements, written or oral. This Agreement and each of its 
provisions shall be binding upon the parties and may not be waived, modified, amended or 
altered except by a writing signed by CM@Riskand City. 

16.10 CAPTIONS: The captions of paragraphs in tbis Agreement are for convenience only and shall 
not be considered or referred to in resolving questions of interpretation or construction. 

16.11 GOVERNING LAW AND VENUE: This Agreement and all of tbe rights and ohligations of 
the parties and all of the terms and conditions shall be construed, interpreted and applied in 
accordance with and govemed by and enforced under the laws of the State of Texas without 
reference to its conflicts of law provisions. Bexar County shall be the sole place of venue for any 
legal action arising from or related to tIlis Agreement or the Project in which City is a party. 

16.12 WAIVERS: Except for the Claims and Disputes Provision in City's General Conditions, no 
delay or omission by either party in exercising any right or power arising from non-compliance or 
failure of performance by the otber party with any of the provisions of this Agreement shall 
impair or constitute a waiver of any such right or power. A waiver by either party of any 
covenant or condition of this Agreement shall nol be construed as a waiver of any subsequent 
breach oftbat or of any other covenant or condition oflhe Agreement. 

16.13 SUCCESSORS AND ASSIGNS: This Agreement shall be binding upon and inure to the benefit 
of the parties and their respective pcnnitted assigns and successors. 

16.14 RECORDS: Records of CM@Risk's costs, reimbursable expenses pertaining to the Project and 
payments shaU be available to City or its authorized representative during normal business hours 
aod shall be retained for four (4) years after final Payment to CM@Risk or CM@Risk's 
tennination and/or abandonment of the Project, lmless City otherwise instructs CM@Risk in 
writing. 

16.15 NOTICES: In addition to the written Notice Provision in City's General Conditions, all notices, 
consents, approvals, demands, requests or other communications relied on by the parties shall be 
in writing. Written notice shall be deemed to have been given when delivered in person to the 
designated representative of CM@Risk or City for whom it is intended; or sent by U. S. Mail, 
certitied mail, return receipt requested, to the last known business address of tbe designated 
representative; transmitted by fax machine to the last know business fax number of the designated 
represcntative or sent via electronic mail (e-mail) to the last known e-mail address. Mail notices 
are deemed effective upon receipt or on the third business day after the date of mailing, wbicbever 
is sooner. Fax notices are deemed effective the next business day after faxing. E-mails are 
deemed effective at the time sent. Notices of claims or disputes or other legal nolices required by 
this Agreement shall be sent to the following persons at the indicated locations. The parties may 
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make reasonable changes in the pcrson or place designated for receipt of notices upon advance 
written notice to the other party. 

If to City: 
City of San Antonio 
Capital Improvements Management 
Services Department 
Attention: Debbie Sittre, Assistant 
Director 
P. O. Box 839966 
San Antonio, Texas 78283-3966 

If to CM@Risk: 
Turner Construction 
Ann.: Mike 1. Kaiman 
Vice President and General Manager 
1077 Central Parkway South, 
Suite 600 
San Antonio, Texas 78232 

16.16 SEVERABILITY: Should any tenn or provIsiOn of this Agreement be held invalid or 
unenforceable in any respect, the remaining tenus and provisions shall not be affected and this 
Agreement shall be construed as if the inva lid or unenforceable term or provision had never been 
included. 

16.17 ILLEGAL DUMPING: CM@Risk shall ensure that it and all of its Sub-Consultants, 
Subcontractors and assigns prevent illegal dumping of litter in accordance with Title 5, Tcxas 
HCillth and Safety Code, Chapter 365. 

16.18 EQUAL EMPLOYMENT OPPORTUNITY AND AFFffiMATIVE ACTION: CM@Risk 
shaU comply with applicable laws, regulations and spccial requirements of the Contract 
Documents regarding equal employment opportunity and atfumative action programs. 

16.19 INDEPENDENT CONTRACTOR: In addition to the lildepcndcnt Contractor Provision In 

City's General Conditions, CM@Risk is an independent contractor and not an agent of City. 
CM@Risk shall be liable to City for acrs and omissions of CM@Risk and CM@Risk's Sub­
Consultants, Subcontractors and Suppliers of any tier, and their agents, employees and parties in 
privy of this Agreement with any of them and anyone acting on behalf of any of them, and any 
other persons performing any of the Work, directly or indirectly, under contract with CM@Risk, 
including any design professionals and their consultants and Sub-Consultanrs of any tier, 10 the 
extent of its liability for same. 

16.20 SUB-CONSULTANT AND SUBCONTRACTOR CONTRACT REQUIREMENTS: In 
addition to the Sub-Contractual Relations Provision in City's General Conditions, CM@Risk 
shaH require each Sub-Consultant and Subcontractor, to the extent of the Work to be performed 
by the Sub-Consultant and Subcontractor, to be bound to CM@Risk by the terms of the Contract 
Documents and to assume, toward CM@Risk, alt the obligations and responsibilities that 
CM@Risk, by these Documents. assumes toward City. Each sub-consultant and subcontract 
agreement sbaU preserve and protect the rights of City under the Contract Documents, with 
respect to the Work to be perfonned by the Sub-Consultant and Subcontractor, so that sub­
consulting and subcontracting thereof will not prejudice such rights. Where appropriate, 
CM@Risk shall require each Sub-Consultant and Subcontractor to enter into simi lar agreements 
with its sub-Sub-Consultants and sub-Subcontractors. CM@Risk shall make available to each 
proposed Sub-Consultant and Subcontractor, prior to the execution of a Sub~Con.sultant andlor 
Subcontract agreement. copies of the Contract Documents to which the Sub-Consultant and/or 
Subcontractor will be bound, and, lIpon written request of the Sub-Consuhant or Subcontractor, 
identify to the Sub-Consultant andlor Subcontractor terms and conditions of the proposed sub­
consultant and subcontract agreement that may be at variance with the Contract Documents. Sub­
Consultants and Subcontractors similarly shall make copies of applicable portions of such 
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documents available to their respective proposed sub-Sub-Consultants and sub-Subcontractors. 
CM@Risk shall provide City with a copy of each Sub-Consuhant and Subcontractor agreement, 
upon request. 

ARTICLE 17. INTEREST IN CITY CONTRACTS PROHlBrTED 

17. 1 Ln addition to Ihe Officers or Employees of the City Not to Have Financial Interest in Any 
Contract of the City provision in City's General Conditions: No officer or employee of City 
shall have a financial interest, directly or indirectly, in any contract with City, or shall be 
financially interested, directly or indirectly, in the sale to City of any land, materials , supplies 
or service, except on behalf of City as an officer or employee. This prohibition extends to City 
Public Service Board, the SAWS, and other City boards and commissions, which are morc 
than purely advisory. The prohibition also applies to subcontracts on City projects. 

17.2 CM@Risk ackIlowledges that it is infonned that the Charter of City aDd its Ethics Code 
prohibit a City officer or employee, as those tenns are defined in City's Ethics Code, from 
baving a financial interest in aoy contract with City or any City agency, such as City owned 
utilities. An officer or employee has a "prohibited financial interest" in a contract with City or 
in the sale to City of land, materials, supplies or service, if any of the following individua/(s) or 
entities is a party to the contract or sale: a City officer or employee; his parent, child or spouse; 
a business entity in which the officer or employee, or his parent, child or spouse owns ten (10) 
percent or more of the voting stock or shares of the business entity, or ten (10) percent or more 
of the fair market value of the business entity; a business entity in which any individual or 
entity above listed is a Sub-Consultant or Subcontractor on a City contract, a partner or a 
parent or subsidiary business entity. 

17.3 CM@Risk warrants and certifies, and this Agreement is made in reliance thereon, that it, its 
officers, employees and agents neither are officers nor employees of City. CM@Risk further 
warrants and certifies that is has tendered to City a Discretionary Contracts Disclosure 
Statement in compliance with City's Ethics Code. 

17.4 CM@Risk must disclose if it is associated in any manner with a City official or employee in a 
business venture or business dealings. Failure [0 do so will constitute a violation of City 
Ordinance No. 76933. To be "associated" in a business venture or business dealings includes 
being in a partnership or joint venture with the City official or employee, having a contract 
with the City official or employee, being joint owners of a business, owning at least 10% oftbe 
stock in a corporation io which a City official or employee also owns at least 10%, or having 
an established business relationship with a City official or employee as client or customer. 

ARTICLE 18. SBEDA PROGRAM 

The City has adopted a Small Business Economic Development Advocacy Ordinance (Ordmance No. 
2010-06-17-0531 and as amended, also referred to as "SBEDA" or "the SBEDA Program"), which is 
posted on the City's Economic Development (EDD) website page and is also avaiJable in hard copy 
form upon request to the City. The SBEDA Ordinance Compliance Provisions contained in this 
section of the Agreement are governed by the tenns of this Ordinance, as well as by the terms of the 
SBEDA Ordinance Policy & Procedure Manual established by the City pursuant to this Ordinance, 
and any subsequent amendments to this referenced SBEDA Ordinance and SBEDA Policy & 
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Procedure Manual that are effective as of the date of the execution of this Agreement. Unless defined 
in a contrary manner herein, tenns used in this section of tbe Agreement sha ll be subject to tbe same 
expanded definitions and mcanings as given those tcrms in the SBEDA Ordinance and as further 
interpreted in the SBEDA Policy & Procedure Manual. 

A. Definitions 

Affirmative Procurement Initiatives (API) - Refers to various Small Business Enterprise, Minority 
Business Enterprise, andlor Women Business Enterprise ("S/M/WBE") Program tools and Solicitation 
lncentives that arc used to encourage &1fcater Prime and subcontract participation by SIMIWBE firms. 
including bonding assistance, evaluation preferences, subcontracting goals and joint venture 
incentives. (For full descriptions of these and other SIMIWBE program tools, see Section ilL D. of 
Attachment A to the SBEDA Ordinance.) 

Centralized Vendor Registration System (CVR) - a mandatory electronic system wherein the City 
requires all prospective Respondents and Subcontractors that are ready, willing and able to sell goods 
or services to the City to register. The CVR system assigns a unique identifier to each registrant that is 
then required for the purpose of submitting sol icitation responses and invoices, and for receiving 
payments from the City. The CVR~assigned identifiers are also used by the Goal Setting Committee 
for measuring relative avai lability and tracking utilization of SBE and MlWBE finns by Industry or 
commodity codes, and for establishing Annual Aspirational Goals and Contract~by~Contract 

Subcontracting Goals . 

Certification or "Certified" - the process by which the Small Business Office (SBO) staff 
determines a firm to be a bona~fide small, minority-, women-owned. or emerging small business 
enterprise. Emerging Small Business Enterprises (ESBEs) arc automatically eligible for Certification 
as SBEs. Any firm may apply for multiple Certifications that cover each and every status category 
(e.g., SBE, ESBE, MBE, or WBE) for which it is able to satisfy eligibility standards. The SBO staff 
may contract these services to a regional Certification agency or other entity. For purposes of 
Certification, the City accepts any finn that is certifi ed by local government entities and other 
organizations identified herein that have adopted Certification standards and procedures similar to 
tbose followed by the SBO, provided the prospective firm satisfies the eligibility requirements sel 
forth in this Ordinance in Section Ill.E.6 of Attachment A. 

CommerciaUy Useful FUDction - an SIMIWBE finn perfonns a Commercially Useful Function 
when it is responsible for execution of a distinct element of the work of the contract and is carrying 
out its responsibilities by actually perfonning, starting, managing and supervising the work involved. 
To perfonn a Commercially Useful Function, the SIMIWBE firm must also be responsible, with 
respect to materials and supplies used on the contract, for negotiating price, detemlining quantity and 
quality, ordering the material, and installing (where applicable) and paying for the material itself. To 
detennine whether an SIMIWBE firm is perfonning a Commerciall y Useful Function, an evaluation 
must be performed of the amount of work subcontracted, nonnal industry practices, whether the 
amount the SIMIWBE fim] is to be paid under the contract is commensurate with the work it is 
actua lly perfonning and the SIMIWBE credit claimed for its perfonnance of the work, and other 
relevant factors. Specifically, an SIMIWBE finn does nol' perform a Commercially Useful Function if 
its role is limited to that of an extra participant in a transaction, contract or project througb which 
funds are passed in order to obtain the appearance of meaningful and useful SIMIWBE participation, 
when in similar transactions in which S/M/WBE finns do not participate, there is no sucb role 
performed. The use of SIMfWBE firms by Contractor to perform such "pass·through" or "conduit" 
functions tbat arc not commercially useful shall be viewed by the City as fraudulent if Contractor 
attempts to obtain credit for such SIMIWBE participation towards the satisfact ion of SfMlWBE 
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participation goals or other API participation requirements. As such, under such circumstances where 
a commercially useful function is not actually performed by the S/WWBE tim, tbe Contractor shall 
not be given credit for the participation of its SfMlWBE sub-Contractor or joint venture partner 
towards attainment of S/MfWBE utilization goals, and the Contractor and SlMfWBE firm may be 
subject to sanctions and penalties in accordance with the SBEDA Ordinance. 

Evaluation Preference - an APr that may be applied by the Goal Setting Committee t"GSC") to 
Construction, Architectural & Engineering, Professional Services, Other Services, and Goods and 
Supplies COnlracts that are to be awarded on a basis that includes factors other than lowest price, and 
wherein responses that arc submitted to the City by SIM/WBE firms may be awarded additional 
Points in the evaluation process in the scoring and ranking of t11eir proposals against those submitted 
by other prime Contractors or Rcspondents. 

Good Faith Efforts - documentation of the Contractor's or Respondent's intent to comply with 
SIMIWBE Program Goals and procedures including, but not limited to, the following: (I) 
documentation within a solicitation response reflecting the Respondent's commitment to comply with 
SBE or MlWBE Program Goals as estab lished by the GSC for a particular contract; or (2) 
documentation of efforts made toward achieving the SBE or MIWBE Program Goa ls (e.g., timely 
advertisemcnts in appropriate trade publications and publications of wide general circulation; timely 
posting ofSBE or MIWBE subcontract opportunities on the City of San Antonio website; solicitations 
ofbidsJproposalslqualification statements from all qualified SBE or M/WBE firms listed in the Small 
Business Office's directory of certified SSE or MIWBE finns; correspondence from qualified SSE or 
MlWBE firms documenting thcir unavai lability to perform SBE or M/WBE contracts; documentation 
of efforts to subdivide work into smaller quantities for subcontracting purposes to enhance 
opportunities for SSE or M/WBE firms; documentation of a Prime Contractor's posting of a bond 
covering the work of SSE or M/WBE Subcontractors; documcntation of efforts to assist SSE or 
MlWBE films wiih obtaining finanCing, bonding or insurance required by the Respondent; and 
documentation of consultations with trctde associations and Contractors that represent the interests of 
SSE and/or MlWBEs in order to identify qualified and available SBE or M/WBE Sub-Contractors.) 
The appropriate fonn and content of Contractor's Good Faith Efforts documentation shall be III 

accordance with the SBEDA Ordinance as interpreted in the SBEDA Policy & Procedurc Manual. 

HUBZone Firm - a business that has been certified by U.S. Small Business Administration for 
participation in the federal HUBZone Program. as established under the 1997 Small Business 
Reauthorization Act. To qualifY as a HUBZone firm, a small business must meet the fo llowing 
criteria: (I) it must be owned and Controlled by U.S. citizens; (2) at least 35 percent of its employees 
must reside in a HUBZone; and (3) its Principal Place of Business must be located in a HUBZone 
within the San Antonio Metropolitan Statistical Area. (See 13 C.f.R. 126.200 (1999).] 

lndependently Owned and Operated - ownership of an SBE finn must be direct, independent and 
by Individuals only. Owncrship of an MlWBE firm may be by Individuals and/or by other businesses 
provided the ownership interests in the MlWBE firm can satisfy the MlWBE eligibility requirements 
for ownership and Control as specified herein in Section ID.E.6. The MIWBE finn must also be 
independentl y Owned and Operated in thc sense that it cannot be the subsidiary of another firm tbat 
does not itself(and in combination with the certified MfWBE fim) satisfy the eligibility requirements 
for MlWBE Certification. 

lodividual- an adu lt person that is of legal majority age. 

Industry Categories - procurement gToupings for the City of San Antonio inclusive of Construction, 
Arcbiteetural & Engineering (A&E), Professional Scrvices, Other Services, and Goods & Supplies 
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(i.e., manufacturing, wholesale and retai l distribution of commoditie-s). This term may sometimes be 
referred to as "business categories." 

Minorityl\Vomen Business Enterprise (M/WBE) - firm that is certified as a Small Business 
Enterprise and also as either a Minority Business Enterprise or as a Women Business Enterprise, and 
which is at least fifty-one percent (51%) owned, managed and Controlled by one or more Minority 
Group Members andlor women, and that is ready, willing and able to sell goods or serv ices that are 
purchased by the City of San Antonio. 

M1WBE Directory - a listing of minority- and women-owned businesses that have been certified for 
participation in the City'S M/WBE Program APls. 

Minority Business Enterprise (MBE) - any legal entity, except a joint venture, that is organized to 
engage in for-profit transactions, which is certified a Small Business Enterprise and also as being at 
least fifty-onc percent (51%) owned, managed and controlled by one or marc Minority Group 
Members, and that is ready, willing and able to sell goods or services that are purchased by the City. 
To qualify as an MBE, the enterprise shall meet the Significant Business Presence requirement as 
defined herein. Unless otherwise stated, the tenn "MBE" as used in this Ordinance is not inclusive of 
women-owned business enterprises (WBEs) , 

Minority Group Members - African-Americans, Hispanic Americans, Asian Americans and Native 
Americans legally residing in, or that are citizens of, the United States or its territories, as defined 
below: 

African-Americans: Persons having origins in any oflhe black racial groups of Africa as well 
as those identified as Jamaican, Trinidadian, or West lndian. 

Hispanic-Americans: Persons of Mexican. Puerto Rican. Cuban, Spanish or Central and 
South American origin. 

Asian-Americans: Persons having ongms in any of the original peoples of the Far East, 
Southeast Asia, the Indian subconlinent or the Pacific Islands. 

Nalive Amcricans: Persons baving no less than 1116th percentage origin in any of the Native 
American Tribes, as recognized by the U.S. Department of the Interior, Bureau of !ndian 
A tTairs and as demonstrated by possession of personal tribal role documents. 

Originating Department - the City department or authorized representative of the City which issues 
solicitations or for which a solicitation is issued. 

Payment - dollars actually paid to Contractors andlor Sub-Contractors and vendors for City 
contracted goods and/or services. 

Points - the quantitative assignment of value for specific evaluation criteria in the vendor selection 
process used in some Construction. Architectural & Engineering, Professional Services, and Other 
Services contracts (e.g., up to 10 points out of a total of 100 points assigned for SIM/WBE 
participation as stated in response to a Request for Proposals). 

Prime Contractor - the vendor or Contractor 10 whom a purchase order or contract is issued by the 
City of San Antonio for purposes of providing goods or services for the City. For purposes of this 
agreement, tbis term refers 10 the Contractor. 
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Relevant Marketplace - the geographic market area affecting the S/MlWBE Program as determined 
for purposes of collecting data for the MGT Studies, and for determining eligibility for participation 
under various programs established by the SBEDA Ordinance, is defined as the San Antonio 
Metropolitan Statistical Area (SAMSA), currently including the counties of Atascosa, Bandera, Bexar, 
Cornal, Guadalupe, Kendall, Medina and Wilson. 

Respondent - a vendor submitting a bid, statement of qualifications. or proposal in response to a 
solicitation issued by the City. For purposes of this agreement, Contractor is the Respondent. 

Responsible - a finn which is capablc in all respects to fully perfonn the contract requirements and 
has the integrity and reliability which will assure good faith performance of contract specifications. 

Responsive - a firm's submittal (bid, response or proposal) conforms in all material respects to tbe 
solicitation (Invitation for Bid, Request for Qualifications, or Request for Proposal) and shall include 
compliance with SIMIWBE Program requirements. 

San Antonio Metropolitan Statistical Area (SAMSA) - also known as the Relevant Marketplace, 
the geographic market area from which the City's MGT Studies analyzed contract utilization and 
avajlability data for disparity (currently including the counties of Atascosa, Bandera, Bexar, Comal, 
Guadalupe, Kendall, Medina and Wilson). 

SBE Directory - a listing of small businesses that have been ccrtified for participation in the City's 
SBE Program APIs. 

Significant Business Presence - to qualify for this Program, a S/M/WBE must be headquartered or 
have a significant business presence for at least one ycar within the Relevant Marketplace, defined as: 
an established place of business in one or more of the eight counties that makc LIp the San Antonio 
Metropolitan Statistical Area (SAMSA), from which 20% of its full-time, part-time and contract 
employees are regularly based, and from which a substantial role in the SIMIWBE's perfonnancc of a 
Commercially Useful Function is conducted. A location utilized solely as a post office box, mail drop 
or telephone message center or any combination t11crcof, with no other substantial work function, shall 
not be construed to constitute a significant business presence. 

Small Business Enterprise (SBE) - a corporation, partnership, sole proprietorship or other legal 
entity for thc purpose of making a profit, which is Independently Owned and Operated by Individuals 
legally residing in. or tllat are citizens of. the Unitcd States or its territories, and which meets the U.S. 
Small Business Administration (SBA) size standard for a smalI business in its particular industry(ies) 
and meets the Significant Business Presence requirements as dcfined herein. 

Small Business Office (SBO) - the office within the Economic Development Department (EDD) of 
the City that is primarily responsible for genera l oversigh t and administration of the SIMIWBE 
Program. 

Small Business Office Manager - the Assistant Director of the EDD of the City that is responsible 
for the management of the SBO and ultimately responsible for oversight, tracking, monitoring, 
administration, implementation and reporting of the S/M/WBE Program. The SSO Manager is also 
responsible for enforccment of Contractor and vendor compliance with contract participalion 
rcquirements. and. ensuring that overall Program goals and objectives are met. 

Small Minnrity Women Business Enterprise Program (SIMIWBE Program) - the combination of 
SBE Program and. MlWBE Program features contained in the SBEDA Ordinance. 
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Sub-Contractor - any vendor or Contractor that is providing goods or services to a Prime Contractor 
or Contractor in furtherance oflhe Prime Contractor's pcrfonnaocc under a contract or purchase order 
with the City. A copy of each binding agreement between the Contractor and its subcontractors shall 
be submitted to the City prior to execution of this contract agreement and any contract modification 
agreement. 

Suspension - the temporary stoppage of the SBE or MfWBE finn's beneficial participation in the 
City's SfMfWBE Program for a fioite period of time due to cumulative contract payments the 
S/MfWBE finn received during a fiscal year that exceed a certain dollar threshold as set forth in 
Section I1LE.7 of Attachment A to tbe SBEDA Ordinance, or tbe temp0rdry stoppage of Contractor's 
andlor S!MIWBE finn's perfonnance aod payment under City contracts due to the City's imposition 
of Penalties and Sanctions set forth in Section tn.E.I3 of Attachment A to the SBEDA Ordinance. 

Sub-Contractor/Supplier Utilization Plan - a binding part of th is contract agreement which states 
the Contractor's commitment for the use of Joint Venture Partners and / or SubcontractorS/Suppliers 
in the performance of this contract agreement, and states the name, scope of work, and dollar value of 
work to be performed by each of Contractor's Joint Venture partners and Sub-Contractors/Suppliers in 
the course of the performance of this contract, specifYing the SIMIWBE Certification category for 
each Joint Venture partner and Sub-Contractor/Supplier, as approved by the SBO Manager. 
Additions, deletions or modifications of tbe Joiot Venture partner or Sub-Contractor/Supplier names, 
scopes of work, of dollar values of work to be performed requires an amendment to this agreement to 
be approved by the EDD Director or designee. 

Women Business Enterprises (WBEs) - any legal entity, except a joint venture, that is organized to 
engage in [or-profit transactions, that is certified for purposes of the SBEDA Ordinance as being a 
Small Business Enterprise and that is at least fifty-one percent (51 %) owned, managed and Controlled 
by one or more non-minority women lndividua ls that are lawfully residing in, or are citizens of, the 
United States or its territories, that is ready, willing and able to sell goods or services that are 
purchased by the City and that meets the Sign ificant Business Presence requirements as defined 
herein. Unless otherwise stated. the tenn "WBE·' as used in tillS Agreement is not IOciusive of MBEs. 

B. SBEDA Program Compliance General Provisions 

As Contractor acknowledges that the tenns of the City'S SBEDA Ordinance, as amended, together 
with all requirements. guidelines, and procedures set forth in the City'S SBEDA Policy & Procedure 
Manual are in furtherance of the City's efforts at economic inclusion and, moreover, that such tenns 
are part of Contractor's scope of work as referenced in the City's fonnal solicitation that fonned tbe 
basis for contract award and subsequent execution of this Agreement, these SBEDA Ordinance 
requirements, guidelines and procedures arc hereby incorporated by reference into this Agreement, 
and are considered by the Parties to this Agreement to be material terms. Contractor voluntarily 
agrees to fully comply with these SBEDA program terms as a condition for being awarded this 
contract by the City_ Witbout limitation, Contractor further agrees to the follow ing terms as part of its 
contract compliance responsibilities under the SBEDA Program: 

1. Contractor shall cooperate fu lly with the Small Bus iness Office and 
other City departments in their data collection and monitoring efforts 
regarding Contractor's utilization and payment of Sub-Contractors. 
SIMfWBE fi rms, and HUBZone firms, as appl icable. fo r their 
performance of Commercially Usefu l Functions on this contract 
includ ing, but not limited to, the time ly submission of completed forms 
andlor documentation promulgated by SBO, through the Originating 
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Department, pursuant to the SBEDA Policy & Procedure Manual , 
timely entry of data into monitoring systems, and ensuring the timely 
compliance of its Subcontractors with this term; 

2. Contractor shall cooperate fully ....nth any City or SBO investigation 
(and shall also respond truthfully and p romptly to any City or SBO 
inquiry) regarding possible non.compliance with SBEDA requiremt::nts 
on the part of Contractor or its Subcontractors or suppliers; 

3. Contractor shall permit the SBO, upon reasonable notice, to undertake 
inspections as necessary including. but not limited to, contract·related 
correspondence, records, documents, payrolJ records. daily logs, 
invoices, bills, cancelled cbecks, and work product, and to interview 
Sub·Contractors and workers to detcrmine whetber there has been a 
violation of the terms of this Agreement; 

4. Contractor sha ll immediately notify thc S80, in writing on the Change 
to Utilization Plan fonn, through the Originating Department, of any 
proposed changes to Contractor' s Sub·Contractor I Supplier Utilization 
Plan for this contract, with an explanation of the necessity for such 
proposed changes. including documentation of Good Faith EITorts made 
by Contractor to replace the Sub-Contractor I Supplier in accordance 
with the applicable Affirmative Procurement Initiative. All proposed 
changes to tbe Suh-Contractor I Supplier Utilization Plan including. but 
not limited to, proposed self·perfonnance of work by Contractor of 
work previously designated for performance by Sub·Conlractor or 
supplier, substitutions of new Sub-Contractors, terminations of 
previously designated Sub· Contractors, or reductions in the scope of 
work and value of work awarded to Sub-Contractors or suppliers, shall 
be subject to advanced written approval by the Originating Department 
and the S80. 

5. Contractor shall immediately notify the Originating Department and 
SSO of any transfer or assignment of its Contract with the City. as wcll 
as any transfer or change in its ownership or business structure. 

6. Contractor shall retain all records of its Sub-Contractor payments for 
this contract for a minimum of four years or as requ ired by state law, 
following the conclusion of this contract or, in the event of litigation 
concerning this contract, fo r a minimum of four years or as required by 
state law following the final detennination of litigation, whichever is 
later. 

7. In instances wherein the SSO detenn ines that a Commercially Useful 
Function is not actually being perfonned by the app licable SIMIWBE or 
I-lUBZonc firms listed in a Contractor's Sub·Contractor I Supplier 
Utilization Plan, the Contractor shall not be given credit fo r the 
participation of its S!MIWBE or HUBZone Sub-Contractor(s) or joint 
ventUre partner(s) toward attainment of SIMIWBE or HUBZonc firm 
utilization goals, and the Contractor and its listed SfMlWBE rums or 
HUBZonc firms may be subject to sanctions and penalties in accordance 
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with the SBEDA Ordinance. 

8. Contractor acknowledges that the City will (lot execute a contract or 
issue a Notice to Procced for this project until the Contractor and each 
of its Sub-Contractors for this project have registered and/or maintained 
activc status in the City'S Central ized Vendor Registration System, and 
Contractor has represented to City which primary conunodity codes 
each registered Sub-Contractor will be perfonning under for this 
contract. 

C. SBEDA Program Compliance - Affirmative Procurement Init iatives 

The City has appl ied the following contract-specific Affirmative Procurement Initiatives to this 
contract. Cont ractor hereby acknowledges and agrees that the se lected API requirement shall also be 
extended to any change order or subsequent contrac t modification and, absent SSO's granting of a 
waiver, that its full compliance with the following API tcmlS and conditions are material to its 
satisfactory performance under this Agreement: 

SBE Subcontracting Program. In accordance with SBEDA Ordinance Section III. D. I. (c), this 
contract is also being awarded pursuant to the SBE Subcontracting Program. Contractor agrees to 
subcontract at least thirty-one percent (31 %) of its prime contract value to certified SBE firms 
headquartered or having a Significant Business Presence within the San Antonio Metropolitan 
Statistical Area (SAMSA). The Sub-Contractor/Supplier Uti liz.ation Plan which Contractor 
submitted to City with its response for this contract (or, as appropriate, that it agrees to submit during 
the price proposal negotiation phase of this contract). and that contains the names of the certified SBE 
Sub-Contractors to be used by Contractor on this contract, the respective percentages of the total 
prime contract dollar value to be awarded and perfomled by each SBE Sub-Contractor, and 
documentation including a description of each SSE Sub-Contractor's scope of work and confirmati on 
of each SBE Sub-Contractor's commitment to perform such scope of work for an agreed upon dollar 
amount is hercby attached and incorporated by reference into the material terms of this Agreement. III 
the absence of a waiver granted by the SBO, the fai lure of Contractor to attain this Sub-Contractor 
goal for SBE firm participation in the perfonnance of a Commercially Usefu l Function under the 
terms of its contract shall be a material breach and grounds for termination of the contract with City, 
and may result in debamlent from perfonning future City contracts andlor shall be subject to any other 
remedies available under the terms of this Agreement for violations of tbe SBEDA Ordinance, or 
under any other law, and 

MIWBE Subcontncting Program. In accordance with SBEDA Ordinance Section m. D. 2. (b), Ihis 
contract is also being awarded pursuant to the M/wBE Subcontracting Program. Contractor agrees to 
subcontract at least twenty-four percent (24%) of ils prime contract value to certified SIMIWBE 
firms headquartered or having a Significan t Business Presence within the San Antonio Metropolitan 
Statistical Area (SAMSA). The Sub-Contractor/Supplier Util ization Plan which Contractor 
submitted to City with its response for this contract (or, as appropriate, that it agrees to submit during 
the price proposal negotiation phasc of this contract), and that contains the names of the certified 
MlWBE Sub-Contractors to be used by Contractor on this contract, the respective percentages of the 
total prime contract dollar value to be awarded and performed by each M/wBE Sub-Contractor, and 
documentation including a description of each MfWBE Sub-Contractor's scope of work and 
confirmation of each MlWBE Sub-Contractor's commitment to perform such scope of work for an 
agreed upon dollar amount is hereby attached and incorporated by reference into the material terms of 
tbis Agreement. In the absence of a waiver granted by the SBO, tbe failure of Contractor to attain this 
Suh-Contractor goal for Ml\VBE firm participation in the performance of a Commercially Useful 
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Function under the [emlS of its contract shall be a material breach and grounds for termination of the 
contract with City, and may result in debarment From perfonning future City contracts andlor shall be 
subject to any other remedies avai lable under the lenns of this Agreement for violations of the 
SBEDA Ordinance, or under any other law. 

F. Commercial Nondiscrimination Policy Compliance 

As a condition of entering into this Agreement, the Contractor represents and warrants that it has 
complied with throughout the course of this solicitation and contract award process, and will con tinue 
to comply with, the City's Commercial Nondiscrimination Policy, as described under Section m. C. I. 
of the SBEDA Ordinance. As part of such compliance, Contractor shall not discriminate on the basis 
of race, color, religion, ancestry or national origin, sex, age, marital status, sexual orientation or, on 
the basis of disability or other unlawfu l [onns of discrimination in tbe solicitation, selection, hiring or 
commercial treatment of Sub-Contractors, vendors, suppl iers, or commercial customers, nor shall the 
company retaliate against any person for reporting instances of such discrimination. The company 
shall provide equal opportunity for Sub-Contractors, vendors and suppl iers to participate in all of its 
public sector and private sector subcontracting and supply opportunities, provided that nothing 
contained in this clause shall prohibit or limit otherwise lawful efforts to remedy the effect') of 
marketp lace discrimination that have occurred or are occurring in the City's Relevant Marketplace. 
The company understands and agrecs that a material violation of this clause shall be considered a 
material breach of this Agreement and may result in termination of this Agreement, disqualification of 
!.he company from participating in City contracts, or othcr sanctions. This clause is not enforceable by 
or for the benefit of, and creates no obligation to, any third party. Contractor 's certification of its 
compliance with this Commercial Nondiscrimination Policy as submitted to the City pursuant to thc 
solicitation fo r this contract is bereby incorporated lOto the material terms of this Agreement. 
Contractor shall incorporate this clause into each of ils Sub-Contractor and suppl ier agreements 
entered into pursuant to City contracts. 

G. Prompt Payment 

Upon execution of this contract by Contractor, Contractor shall be required to submit to City accurate 
progress payment information with each invoice regarding each of its Sub-Contractors, including 
HUSZonc Sub-Contractors, to ensure that the Contractor's reported subcontract participation is 
accurate. Contractor sball pay its Sub-Contractors in compliance with Chapter 225 1, Texas 
Govenunent Code (the "Prompt Payment Act") within ten days of receipt of payment from City. In 
the event of Contractor's noncompliance with these prompt payment provisions, no final rctainage on 
the Prime Contract shall be released to Contractor, and no new City contTacts shall be issued (Q the 
Contractor until the City's audit of prevIOus subcontract payments is complete and payments arc 
verified to be in accordance with the specifications of the contract. 

H. Violations. Sanctions and Penaltics 

In addit ion to the above tenus, Contractor acknowledges and agrees that it IS a violation of tbe 
SBEDA Ordinance and a material breach of this Agreement to: 

1. Fraudulently obtain, retain, or attempt to obtain, or aid another in fraudulently obtaining, 
retaining, or attempting to obtain or retain Certificat ion status as an SSE, MBE, WBE, 
MIWBE, HUBZone finn, Emerging MlWBE, or ESBE for purposes of benefitting from the 
SBEDA Ordinance; 
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2. WillfuJly falsify, conceal or cover up by a trick, scheme or device, a material fact or make any 
false, fictitious or fraudulent statements or representations, or make use of any false writing or 
document, knowing the same to contain any false, fictitious or fraudulent statement or entry 
pursuant to the terms of the SBEDA Ordinance; 

3. Willfully obstruct, impede or attempt to obstruct or impede any authorized official or 
employee who is investigating the qualifications of a business entity wh ich has requested 
Certification as an SIMIWBE or HUBZonc flOn; 

4. Fraudulently obtain, attempt to obtain or aid another person fraudulently obtaining or 
attempting to obtain public monies to which the person is not entitled under the terms of the 
SBEDA Ordinance; and 

S. Make false statements to any entity lhat any other entity is, or is not, certified as an SIWWBE 
for purposes oftbe SBEDA Ordinance. 

Any person who violates the provisions of this section shall be subject to the provisions of Section III. 
E. 13. of the SBEDA Ordinance and any other penalt ies, sanctions and remedies available under law 
including, but not limited to: 

I. Suspension of contract; 
2. Withholding of funds; 
3. Rescission of contract based upon a material breach of contract pertainillg to SIMfWBE 

Program compl iance; 
4. Refusal to accept a response or proposal; and 
5. Disqualification of Contractor or other business firm from eligibility for providing goods or 

services to the City for a period not 10 exceed two years (upon City Counci l approval). 

BY SIGNING BELOW, the respective and represented parties have executed and bound themselves to 
this Agreement as of the day of , 20 ___ _ 

CITY OF SAN ANTONIO, TEXAS TURNER CONSTRUCTION COMPANY 

By Edward Bclmarcs, Assistant Cit) Manager 
By: ~ ::s. Ie . 

Mike J. Kaiman 
Vice President and General Manager 

APPROVED AS TO FORM: 

. .·tt 
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EX III BIT A- Sl:RETY AXO PA nIE,\T .-\"<0 PERFOR\I.\,,"CE BO"O FOR\IS 
SURETY BOND 

Surety Bond 1'10. ______ _ 

STATE OF TEXAS § 
KNOW ALL MEN BY TII ESE PRESEt-.'TS: 

COUNTYOF _________________ ,§ 

Thai we, "' as Principal, and , as Surety. are hereby held and firmly 
bound unto City OF SAN ANTONIO as Obligee in the penal sum of S Percent L%) of 
;;:o==-;-::::;-oc=:c-;:::-:;-;;:::::::;:: the Construction Cost Limitation (Cel) for the Project, for payment whereof the said 
Principal and Surety bind themselves, their heirs, executors, IIdminislralors, and successors, jointly and severally, finnly by 
these presents. 

Whereas the Principal has submitted a proposal in response to a Request for Proposals daled November I, 2010 
for a Construction Manager al Risk, for Project , Project No. . (the "Project"). 

Whereas, the Agreement allows the Work lO be performed in incremental components of the Work (each, 
individulllly, Il "Work Pllckagc") with the scope of Work and an Approved Fixed Price Proposal to be established for each 
such Work Package, and further requires the Principal to provide Performance and Payment Bonds in the amount of 100% of 
each such Fixed Price Proposill within \0 days after the approval of each Fixed Price Proposal and prior to the Notice to 
Proceed for each Work Package. 

NOW TIIEREFORE, the condition of this obligation is such that, if a fixed contract amount or Guaranteed 
Maximum Price (GMP) has not been determmed at the time the contract is awarded the penal sums of the performance 
and payment bonds required to be delivered to the governmental emity must each be in the amount of 
"''''''''''',.,,::-:::::::::-;:: and Noi l OO Dollars (5 ), an amount equal to the Construction Cost Limitation, as 
specified in the request for qualifications unless the Construction Manager at Risk fWl)ishes a bid bond or other financial 
secunty acceptable to the governmental entity 10 ensure thai the construction manager will furnish the required 
performance and payment bonds when a guarameed maximum price is established. When the aforesaid Principal furn ishes 
the Perfonnance and Payment Bonds, after II Guarameed Maximum Pric!' is established, as required by the Contract, to 
secure the performance of the terms and conditions of the Contract, then this obligation shall be null and void; otherwise 
the princip31 and surety shall pay unto the Obligee the penal sum hereof. 

IN WITNESS WHEREOF, the ahov!' bounded panies have executed this instrument under their scveral seals thiS 
",,,,,-,:;;=:;-::,day of in the year , the name and corporate seal of each corporate pany being 
hereto affixed, and these presents duly signed by its undersigned represcntative pursuant to authority of its gov!'ming 
body_ 

(SEAL) 

ATTEST: 

By" ____________________ _ 

(Typed Name and Title) 

(SEAL) 

AlTEST: 

By, ________________ _ 

(Typed Name and Title) 
(SEAL) 

Principal 

By' ___________ __ 

(Typed Name and Title) 

Surety 

By' _______________ _ 

(Typed Name and Title) 

Surety 
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STATE OF TEXAS 
COUNTY OF BEXAR 
CITY OF SAN ANTONIO 

and _ 

) 
) 
) 

PA YMENT BO NO 

Know all men by these presents: 

1. Th':':'~W::';===~==~;;====;;;;=;~'~"~P=ri:":'~;P:'~" ~C-CC __ <CC-OC", __ :=;--.c=~--~cc.--c-, 
as Sureties. do hereby acknowledge ourselves to be held and finn1y bound unto City of 
San Anlonio. a municipal corporation of the Coumy of Bexar and Slate of Texas I{) the sum of S for 
payment of which sum well and truly to be made in and unlo said City of San Antonio. we do hereby bind aod obligate 
ou~e1ves, our hen'S. executors. administrators. 3SSigns, and successors, jointly and severally: 

2. THE CONDITIONS OF T ill S BOND, HOWEVER, ARE SUCH TlIAT WHEREAS. the said 

hereinafter called Contractor or Pnncipal, bas made and does this day make and enter into a certain contract in writing 
with said City of Sao Antonio, for tho! construction and completion for said City ofcenain structures, work and 
improvemenl~ generally described as 

I'ROJECf NAME. Projcct Number: ____ _ 

and for the performance and observance of diverse other matters and thmgs in connection with said work. and, intcralia, 
therein entered Into covenants and agreements 10 promplly pay all persons supplying labor. materials and servicC$ in the 
prosecution of the work provided for in said contr.lct; all as more fully described in said contract and its included 
instruments which are expressly made a part of this obligation: 

J . NOW TIIEREFORE, ifContraclOr, the Principal party to this obligation shall promptly make payment to all persons 
supplymg labor and materials in the prosecution of the work prOVIded for in said contract, and any and all duly authorized 
modifications of said contract that may hereafter be made, notice o f which modifications to the surety being hcreby 
.... alVed, then this obligation shall be and become null and void, but otherwise to remain in full force and effect: and it is 
hercby funner unde~lood and agreed that this bond shall be II contlOUOUS obligation against tbe principal and each member 
of said principal pany hereto. and each and all sureties hereon. and Ihat successive recoveries may be had thereon for each 
and every breach of this bond until the full amount thereof shall have been exhausted; and the liability orlhe sureties on 
thIS bond shall not be 1ft any manner released or dlmmishcd by any chonges in the work which may be authorized or 
dIrected by City, nor by the exercise or failure to exercise by or on behalf of City any right or remedy provided by the 
contract or specifications or by any law or ordinances. 

4. It is funher understood dml this obligation is incurred pu~ua", to Chapter 2253 oflhe Texas Government Code, and 
that this obhgation is for the benefil and sole protection of all persons supplying labor and malenals in the prosecution of 
said ContrdCt. 

5. IN TESTIMONY WHEREOF, witness our hands and the seal of any incorporated surety hereon this ______ d' y 
of A,O.20 __ _ 

( ) 

By ., _____________________ __ 

(Typed Name) ____________ _ 

( Surety) 

(SEAL) 

Address of Surety for Service Purposes 
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STATE OF TEXAS 
COUNTY OF BEXAR 
CITY Of SAN ANTONIO 

PERFORMANCE BOND 

Know all mcn by these presents: 
) 

I. That we _ ___ ________ __ ~, as Principal. 

.ndccc=cc:--CCC-;C=CLC--cc.=CCCC~:--=-=:CC=-:C-C:-C:"'-ccc,-~==cc-;c=cc,-cc~: as Sureties, do hcreby acknowledge ourselves to be held and firmly bound unto City of 
San Amonio, a municipal corporation of the County of Bexar and State ofTexns in the sum ofS for payment 
of which sum well and truly to be made in and unto said City or San Antonio, we do hereby bind and obligate ourselves, 
our heirs, executors. administrators, assigns. and successors, jointly and severally: 

2. 11'IE CONDITIONS OF THIS BOND, HOWEVER., ARE SUCH T HAT WHEREAS, lhe 
said , hereinafter called Contractor or Principal, has made and does this day make 
and enter into a certain contract in wri ting with said City of San Antonio. for the construction and completion for said City 
of certain structures, work and improvements generally described as 

____ ___ ____ Project Number: ____ _ 

and for the performance and observance of diverse Olher matters and things in connection with said work; all as more rully 
described in said contract and its included instruments which are expressly made a part o f this obligation. 

3. NOW HIEREFORE. if Contractor, the principal party to this obligation shall faithfully construct and complete said 
structures, work and improvements, and shall observe, perform and comply with all the terms. conditions, stipulations, 
undenakings and provisions of said contrJct and all mcluded instrumt!nts, according to their intent and purpose insofar as 
the same rela te to or are incident to the construction and completion of said structures, work and improvements then and 
thereupon this obligation shall be and become null and void, but otherwise to remain in full force and effect; and it is 
ht!reby fw1her understood and agreed that this bond shall be a continuous obligation against the principal and each member 
of said principal party hereto, and each and all sureties hereon, and that successive recoveries may be had hereon for each 
and every breach of this bond until the full amount thereof shall have been ex.hausted; and the Jiabiliry of the sureties on 
this bond shaH not be in any manner released or diminished by any changes in the work which may be authorized or 
directed by City, nor by the exercise or fai lure to exercise by or on behalf of City any right or remedy pro vided by the 
contract or specifications or by any law or ordinance. 

4. It is further understood that this obligation is incurred pursuant to Chapter 2253 of the Texas Government Code as 
amended, and all liabilities on this bond shall be determined in accordance with the provisions of said Chapter to the same 
extent as if ;1 were copied at length herein. 

5. IN TESTIMONY WHEREOF, witness our hands and the seal of any incorporated surety hereon this ___ ,d.y 
of A.D. 20 __ _ 

) 

By: 

(Typed Naml!) .-================ 
( Surety) 

(SEAL) 
By: 

(Typed Name) '':::===============-

Address of Surety for Servicc Purposes 
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[XIIiBIT B - PRO.IEeT DEFI'\ITIO," 

The Project consists generally of the following: 

• Demolition of an existing CUP and the rerouting of active lines and support systems; 
• Conslruction and installation of infrastructure to support existing adjacent facilities that 

shall remain active during and after the Project has been completed to include, as a 
minimum, electrical, mechanical and plumbing lines; 

• Grade and prepare the site to accommodate fuel delivery and transfer operations; 
• Construct access roadway systems and networks to facilitate entry and exit to and from 

existing and planned facilities, including the Airport Transit Center; 
• Construct and install fuel transfer facilit ies to accommodate multiple tanks and systems, to 

allow for the storage and transfer of fuel to the QTA; 
• Construc t a multi-level strucrure, as designed, to accommodate the Airport Transit Center 

to include: 
a. RAe customcr service center with finishes to the public area, offices, 

restrooms, and other support spaces; 
b. RAC counters; 
c. Wayfinding; 
d. Break rooms; 
e. Common walkways; 
f. Storage areas; 

• Construct parking support areas of the structure to support approximately 2,600 parking 
spaces: 

• Construct a QTA to accommodate vehicle service, wash, fueling operations, building 
system repairs and replacements and include customary QT A environmental monitoring 
systems. 

• Construct vehicle transport omoad areas 
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EXIIIHIT C - PRECONSTRI CTION PIIASE SERnCES FEE & CONSTRI'CTlO" PIIASE 
SERYICES FEE 
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[XIII lilT D - St:BMITTAL REQUIRDIE1'TS FOR THE G~IP 

The proposed Cost orlhe Work will be developed as set out herein. 

The Stipulated Sum proposal must be submitlcd in a binder and entitled, " Proposal for the Cost oflhe Work for 
PROJECT NAME and must include a date on the cover. Proposal pages must be numbered. Proposals must 
include all specified items and components oflhe OMP as required by the Agreement, Sections must be divided 
by tabs for ease of reference. Please include: 

• transmitt.allcttcr 
• table of contents 

Tab I Executive Summary - brief general summary 

Tab 2 A list of Drawings and Specifications and any other Contract Documents upon which the proposed 
prices were based. 

Tab 3 Description of Variations, Substirutions proposed to the Drawings and Specifications 

• Specification listing - provide a detailed listing of Specifications by division and section, which 
describes exclusions, substitutions, modifications, etc. If no changes are proposed for a particular 
section, insert "as per specifications" 

• Qualifications and Assumptions - a narrative summary of all qualifications and assumptions 
included in the Specification listing 

• Exclusions - a summary of all exclusions included in the Specification listing, plus any exclusions 
not related to the Specifications 

• Value Engineering recommendations - ifappticable 

• Allowance Schedule - ifapplicable 

Tab 4 Proposed Cost of Work Breakdown: 

• Estimated Cost of the Work shall be broken down into the standard 16 CSI Divisions and such 
sections as directed by the City prior to the submission of the GMP Proposal 

• Cost breakdown will be a lump sum for each Division and section with information on proposed 
subcontractors and pricing supporting such costs, to include a schedule of Unit Prices if applicable. 

Tab 5 Proposed Indirect Costs Breakdown 

• ConslructlOn Fee and General Conditions each as a percentage of the Cost of Work 

• Cost break down for Payment and Performance Bonds, Builder's Risk lnsurance, General Liability 
Insurance, and applicable Sales Tax 

Tab 6 Progress Schedule 

• The Progress Schedule for me GMP Proposal mu.. .. t include detailed activities for all events, 
milestones, and Substantial Completion dates included in Construction Phase. 

• Additionally, the Progress Schedule update must include detailed. logic driven activities fo r all 
Construction Phase activities 

• All paths in the Progress Schedule must lead to milestone activities to ultimately achieve Substantial 
Completion on or before the Milestone for Substantial Completion. 

• If applicable, a Schedule of Values based on the timeline in the Progress schedule. 

• The Progress Schedule must be provided in hard copy form in the binder and also in an electronic 
format altached to the binder. 

Tab 7 SBEDA Plan 
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EXIII8IT E - Sl 'S\lITTAL REQl'IRBIE'\TS FOR TilE FIX Ell PRICE PROPOSALS 
CM@Risk will first submit one copy of the Fixed "ricc Proposal submittal for review. Two copies will be 
requested by the Capital Improvement Management Services (ClMS) Department prior \0 contract execution. 

Table of Contents: 
I. Scope of Work 
2. Summary ofIhe Fixed Price Proposal 
3. Schedule of Values - summary spreadsbeet and backup documents 
4. List of Plans and Specifications used for Fixed Price Proposal 
5. List of clarification and assumptions 
6. Project Schedule 
7. SBEDA required docwnenlS 

Scope of work will consist of a brief description of the work to be perfonned by CM@Risk and major 
points that CM@Risk and City must be aware of pertaining to the scope (normally one paragraph is 
suffi c ient.) 

2. A su mmary orthe Fixcd Price Proposal with a total for eaeh of the components ufthe Fixed Price Proposal 
as listed in its definition in Article I as shown in the table bclow: 

The general conditions fcc includes bond and insurance cost. All costs should be listed individually for future 
usc. (Do not acquire bond or insurance until notifi ed hy the elMS Oepartmellt.) 

PROJECT#: DATE: 
PROJECT NAME: 

A , 

B, 

c. 

Cost of the Work (Labor, Materials, 

Contingency (For use as approved by City under the tenns and conditions 
of this 

TOlal Cost of Work 

formulas: 
Total F"PP: A" O...c" D"'"E+F+G+H+l"" J 

Dollar Amounts for D &: E art: calculated by mUltiplying the nate by the lolal cost of the work. 
Dollar Amounts ror F, G and H are calculated by multiplYIng the mle by the total contract amount. 

s 
s 

$ 

3. Schedule of Values· spread sbect with the estimated bid or cost organized by subconlract categories, 
allowances, bid contingency, general conditions costs, taxes, bonds, insurances, and CM@R.isk's 
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construction phase fee. The supporting document for the spreadsheet must be provided in an organized 
manner that correlates with thc schedule of values The backup information shall consist of the request for 
bids, bids reccived, and clarification assumptions used for the particular bid item listed on the schedule of 
values. if applicable. 

4. A list of the Plans and Specifications with latest issuancc date including all addenda used in preparation of 
the Fixed Price Proposal. The plans used for the Fixed Price Proposal must be date stamped and signed by 
CM@,Risk, Design Consultant, and Project Manager using the fonnal below. 

Plans Used For Preparalion of Fixed Price Proposal No. 

Dale 

Design Consultant Date 

Project Manager Date 

5. A list of the clarifications and assumptions made by CM(gRisli. in the preparation of the Fixed Price 
Proposal, to supplement the information contained in the documents. 

6. A Critical Path Method (CPM) diagram construction schedule. 

7. SBEDA required documents. 

NOTE: The submiual package must be kept as simple as possible all on 8 Yl X. I J sheets. Color or shading 
must be kept to a minimum. If used, make sure the color or shading will not affect the reproduction of the 
submittal in black and whilc. 

Fina l fi xed Price Proposal submittal will consist of the following: 

I. Two copies of the Fixed Price Proposal. 

2. One copy of the plans and Icchnical specific81ions used to arrive at Ihe Fixed Price Proposal (signed by 
Design Consultant, CM@Risk and Project Manager). 

For questions regarding the submittal requirements, plcase contact the Capital Improvements Management 
Services Department at (210) 207-2121. 
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EXIIiBIT r - APPRO\ ED FIXE!) PRI( E PROI'OS.\LS 
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EX III BIT G - GE:\ERU. CO:\DITlO:\S FOR CITY OF S.':-': A:\TO:>l1O BlILDI"G 
, CO"STlll'CTIO:\ CO:\TRACTS 

See attachment 
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EXIIIBIT 11- APPRO\'ED G~IP PROPOSAL 

PROJECT#: DATE: 
PROJECT NAME: 

A. Cost orthe Work (Labor, Materials, Equipment, Warranty) 

8. Conti.ngency (For use as approved by City under the terms and conditions 
of this 

C. Total cost of work 

Builder's Risk Insurance 
r 

Formulas: 
Total GMP: A+B+C+D+E+F+G+H+I = J 

K. 

L. Total Contract 

Rates for 0, E are calculated by dividing each amount by the total cost orthe work. 
Rates for F, G, H are calculated by dividing each by the total contract amount. 
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EXHIBIT I - TECIIXICAL SPECIFICA T10XS 

Technical Specifica tions, as referenced herein, are on file with the: 
• Design Professional 
• City Project Manager 
• CM@Risk Contractor 
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EXHIBIT J - CO:>lSTRl CTIO~ IllU \\T"GS 

Three sets of construction drawings, as referenced herein, arc on file with the: 
• Design Professional 
• City Project Manager 
• CM@Risk Contractor 

CMR SERVICES FOR THE CONSOLIDATED RENTAL CAR FACIliTY/OTHER LANOSIOe FACILITIES (,AIRPORT TRANSIT CENTER) 

PROJECT No. PAGE 71 



EXIIIBIT K - SBED,\ SUBCO:\TR·\CTDRfSCPPLIER lTILIZ~ TID:\ PL.\" FOR\I 
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ADDENDUM I 

TO 

CONSTRUCTION MANAGER AT RISK CONTRACT 

FOR 

CONSOLIDATED CAR RENTAL FACILITY fOTHER LANDSIDE FACILITIES 

AT SAN ANTONIO INTERNATIONAL AIRPORT 

(AIRPORT TRANSIT CENTER) 

I. Contractor aud City hereby agree that the following fees and costs included in the Construction 
Manager al Risk Contract for Consolidated Car Rental Facility IOther Landside Facilities at San 
Antonio International Airport (Airport Transit Center), hereinafter referred to as "the Agreement", 
will be negotiated and made a part of the Agreement pursuant to an administrative amendment, or 
sucb other procedure established in the Agreement, at a later time: 

a) Construction Fcc 
b) Other Related Fees 
c) General Conditions costs 
d) Article 2.2: the GMP amount 
c) Articles 7.2.1 and 7.3.1: the amount ofljquidated damages 

2. City acknowledges and agrees that Contractor may institute a Contractor Controlled Insurance 
Program CCClP) to meet its insurance obligations under the Agreement. The parties agree that any 
changes to the Agreement that may be required for Contractor to implement the CClP will be 
negotiated as necessary upon Ci ty's written acceptance of the GMP. 

3. Article 1.10 of the Agreement. The second sentence of Art icle 1.10 is hereby deleted in its 
entirety. 

4. Article 11.1.6 of the Agreement. Article 11.1.6 is hereby deleted in its entirety and replaced with 
the following: 

CM@RlSK HEREBY ASSIGNS ALL STATUTORY AND COMMON LAW 
COPYRlGHTS TO CITY OF ANY COPYRIGHTABLE WORK THAT, IN PART OR IN 
WHOLE, WAS PRODUCED FROM THIS AGREEMENT, INCLUDING ALL 
EQUITABLE RIGHTS. NO REPORTS, MAPS, DOCUMENTS OR OTHER 
COPYRlGHTABLE WORKS PRODUCED IN WHOLE OR IN PART BY THIS 
AGREEMENT SHALL BE SUBJECT OF AN APPLICATION FOR COPYRlGllT BY 
CM@RlSK. ALL REPORTS, MAPS, PROJECT LOGOS, DRAWINGS OR OTHER 
COPYRIGHTABLE WORK PRODUCED UNDER THIS AGREEMENT SHALL 
BECOME THE PROPERTY OF CITY AND JOINT UTILITIES (EXCLUDING ANY 
PRIOR OWNED INSTRUMENT OF SERVICES, UNLESS OTHERWISE SPECIFIED 
HEREIN). CM@RlSK SHALL, AT ITS EXPENSE, INDEMNIFY CITY AND JOINT 
UTILITIES AND DEFEND ALL SUITS OR PROCEEDINGS INSTITUTED AGAINST 
CITY AND PAY ANY AWARD OF DAMAGES OR LOSS RESULTING FROM AN 
INJUNCTION, AGAINST CITY, INSOFAR AS THE SAME ARE BASED ON ANY 
CLAIM THAT MATERIALS OR WORK PROVlDED UNDER THIS AGREEMENT 
CONSTITUTE AN INFRINGEMENT OF ANY PATENT, TRADE SECRET, 
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TRADEMARK, COPYRIGHT OR OTHER INTELLECTUAL PROPERTY RlGHTS 
UNLESS SAID INFRlNGEMENT RESULTS DIRECTLY FROM CONTRACTOR'S 
COMPLIANCE WITH CITY'S WRlTTEN STANDARDS OR SPECIFICA nONS. 
CONTRACTOR DOES NOT WARRANT AGAINST INFRlNGEMENT BY REASON OF 
OWNER'S OR DESIGN CONSULTANT'S DESIGN OF ARTICLES OR THEIR USE IN 
COMBINATION WITH OTHER MATERlALS OR IN THE OPERATION OF ANY 
PROCESS. 

5. Article 15.1.3 of the Agreement. The second sentence of Article 15.1.3 is hereby deleted and 
replaced in its enti rety as follows: "In such event, CM@Risk shall be liable to the City for any 
additional cost, up to the amount of the performance bond, reasonably and necessarily occasioned 
to City hereby." 

6. Exhibits E and H of the Agreement. The tables contained in Exhibits E and H are hereby deleted 
and replaced in their entirely with the following: 

8. 

c. 

Cost of the Work 

Contingency (For usc as approved by City under the temlS and conditions 
of this Agreement) 

cost of work 

K. Total Contract 

7. Article 11.5.1.1 of the General Conditions to the Agreement. The first sentence of Article 
11.5. J.I is hereby deleted and rep laced with the following: "Owner shall be named as ao 
additional insured on all liability coverages, using endorsement CG 20 26 or broader." 

8. Article 13.3.4 of the General Conditions to the A&'1'eemem. The second sentence of 13.3.4 is 
hereby deleted in its ent irety and replaced with the following: "Contractor shall be liable to 
Owner for any costs incurred in excess of the balance of the Contract Sum for the completion 
and correction of the Work, and for any other costs, damages, expenses (including, but not 
limited to, additional fees of Design Consultant and attorney's fees) and liquidated or actual 
damages incurred as a result of the tcnnination" 
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GENERAL CONDITIONS FOR 
CITY OF SAN ANTONIO CONSTRUCTION CONTRACTS 

ARTICLE I. GENERAL PROVISIONS 

t.1 CONTRACf DEFINITIONS 

Wherever used in the Contract Documents and printed with initial capital letters, the tenns 
listed below will have the meanings indicated, which arc applicable to both the singular and 
plural thereof 

1.1.1 "ALTER{';ATE" means a variation in the Work in which Owner requires a price 
separate from the Base Bid. If an Alternate is accepted by Owner, the variation 
will become a part of the Contract through award of the Contract and the Base 
Bid will be adjusted to include the amount quoted as stated in the Notice of 
Award to Contractor. If an Alternate is accepted by Owner, and later deleted, 
Owncr will be entitled to a credit in the full value of the Alternate as priced in 
Contractor's Bid Proposal. 

1. 1.2 "AMENDMENT" is a written modifi cation of the Contract prepared by Owner or 
Design Consultant and signed by Owner and Contractor, (and approved by the 
San Antonio City Council, if required) which authorizes an addition, deletion or 
revision in the Work (specifically the services) or an adjustment in the Contract 
Sum or the Contract Times and is issued on or after the Effective Date of the 
Agreement. 

1.1.3 "BASE BID" is the price quoted for the Work before Alternates are considered. 

I.IA "CHAN"GE ORDER" refer to Article VII herein for definition. 

1.1.5 "CITVCOUNCll" means the duly elected members of the City Council of the City 
of San Antonio. Texas. 

1.1.6 "CONSTRUCTION OBSERVER/INSPECTOR (bereafter referred to as "COl") is the 
authorized representative of the Director of Capital fmprovements Management 
Services (hereafter referred to as "elMS"), or its designee department, assigned 
by Owner to observe and inspect any or all parts of the Project and the materia ls 
to be used therein. Also referred to berein as Resident Inspector. 

1.1.7 "CONTRACT" means tbe Contract Documents which represent the entire and 
integrated agrcement between Owner and Contractor and supersede all prior 
negotiations, representations or agreements, either writtcn or ora l. The terms and 
conditions of the Contract Documents may be changed only in writing by a Field 
Work Direc tive, Change Order or Amendment The Contract Documents sha ll not 
be construed to create a contractual relationship of any kind between: 

(1) Design Consultant and Contractor; 
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(2) Owner and a Subcontractor or Sub-Subcontractor; or 

(3) any persons or entities other than Owner and Contractor. 

1.1 .8 "CONTRACT DOCUMENTS" means the Construction Contract between Owner and 
Contractor, which consists of, but arc not limited to, the following: the Notice of 
Award, an enabling City of San Antonio Ordinance, the solicitation documents 
and other contract-related documents, which includc: 

(1) General Conditions; 

(2) Vertical and/or Horizontal specific General Conditions and 
Special Conditions included by Special Provisions or addenda; 

(3) Drawings; 

(4) Specifications; 

(S) addenda issued prior to the close of the solicitation period; and 

(6) othcr documents listed in the Contract, including Field Work 
Directives, Cbange Orders andlor Amendments; 

(7) a written order for a minor change in tbe Work issued by 
Design Consultant andlor Owner, as described in A.-ticle VlI 
berein. 

The geotechnical and subsurface reports which Owner may have provided to 
Contractor specifically are excluded from the Contract Documents. 

J .1 .9 "CoNTRAcr TIME" means, unless otherwise provided, the period of time, 
induding any authorized adjustments, allotted in the Contract Documents for 
Substantial Completion of the Work. When the plural ("'Contract Times'") is used, 
it refers to milestones designated in the Work Progress Schedule. 

1.1.10 "CONTRACTOR" means the entity that has entered into a Contract with Owner to 
complete the Work. Contractor, as used herein, includes Construction Manager at 
Risk or other applicable entities performing work under a Contract with City. 

1.1.11 "DAY" as used in the Contract Documents shall mean Calendar Day, unless 
otherwise specifically defined. A Calendar Day is a day of 24 hours, measured 
from midnight to the next midnight, unless otherwise specifically stipulated. A 
Working Day is a day of eleven hours, as measured from seven o'clock a.m. to six 
o'clock p.m. on weekdays, except legal holidays, or the hours during which 
Contractor bas becn authorized to work by Owner. 
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1.1.12 "DEPARTMENT" means the Department of Capital Improvements Management 
Services (hereafter referred to as "CIMS"), City of San Antonio, Texas or 
Director of the Department of Capital1.mprovements Management Services. 

I. 1.13 "OESIGN CONSULTANT" unless the contex t clearly indicates otherwise, means an 
Engineer, Architect or other Design Consultant in private practice. licensed to do 
work in Texas and retained for a specific project under a contractual agreement 
with Owner. 

1.1.14 "ORA WINGS" (also referred to herein as "Plans") arc the graphic and pictorial 
portions of the Contract Documents, wherever located and whenever issued, 
showing the design, location and dimensions of Work, generally including 
elevations, sections, details, schedules and diagrams. 

1.1 . 15 "FIELD WORK DIRECT IVES" OR "FORCE ACCOUNT" is a written order signed by 
Owner directing a change in the Work prior to agreement an adjustment, jfany, in 
the Contract Sum andlor Contract, as further defined in Section 7.3 herein. 

1.1 .16 "HAZARDOUS SUBSTANCE" is defined to include the foUowing: 

Revised 5110/2013 

(a) any asbestos or any material which contains any hydrated mineral 
silicate, including chrysolite, amositc, crocidolite, trcmolite, 
anlhophyiite or actinolite, whether friable or non-friable; 

(b) any polychlorinated biphenyls ("PCBs"), or rCB-containing 
materials, or fluids; 

(c) radon; 

(d) any other hazardous. radioactive, toxic Or noxious substance, 
material, pollutant, or solid, liquid or gaseous waste; any 

pollutant 
or contaminant (including but not limited to petroleum, petroleum 
hydrocarbons, petroleum products, crude oil or any fractions 
thereof, any oi l or gas ex.ploration or production waste, any 
natural gas, synthetic gas or any mixture thereof, lead, or other 
toxic metals) which in its condition, concen tration or area of 
release could have a significant effect on human health, the 
environment, or natural resources ; 

(c) any substance that, whether by its nature or its use, is subject to 
regulation or requ ires environmental investigation, monitoring, or 
remediation under any federal, stale, or local envlronmenlallaws, 
rules, or regulations; 

General Conditions 
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(f) any undcrground storage tanks, as defined in 42 V.S.c. Section 
6991 (I )(A)(I) (including those defined by Section 900 I (I) of the 
1984 L-Iazardous and Solid Waste Amendments to the Resource 
Conservation and Recovery Act, 42 V.S.c. Section 6901 etseq.; 

(g) the Texas Water Code Annotated Section 26.344; and Title 30 of 
the Texas Administrative Code Sections 334.3 and 334.4), 
whether empty, filled or partially filled with any substance; and 

(h) any ot1ler hazardous material, hazardous waste, hazardous 
substance, solid waste, aod toxic substance as those or similar 
tenns are defined under any federal, state, or local environmental 
laws, rules, or regulations. 

1.1.17 "NOTICE TO PROCEED (IIEREll'i ALSO REFERRED TO AS "WORK PROJECT 
AUTHORIZATION" OR "NTP")" is a written notice given by Owner to Contractor 
estab lishing the date on wbich the Contract Time will commence to nm and the 
date on which Contractor may begin perfonnance of its contracrual obligations. 

L 1.18 "OWI'oiER" is defined in Article [J herein. 

1.1.19 :'OWNER DESIGNATED REPRESENTATIVE (ODR)" means the person(s) 
designated by Owner to act for Owncr. 

1.1.20 "PROJECT" means the total design and construction of Work performed under the 
Contract Documents and may be the whole or a part of the Project and whicb may 
include construction by Owner or by separate contractOrs. All references in these 
General Conditions to or concerning the Work or tbe Site of the Work will use the 
term "Project," notwithstanding that the Work only may be a part of the Project. 

1.1.21 "PROJECf MANAGE:\1ENT TEAM" is composed of Owner, its representatives, 
Design Consultant and Program Manager (if any) for this Work. 

1.1.22 "SITE" means the land(s) or area(s) (as indicated in the Contract Documents) 
furnished by Owner, upon which the Work is to bc performed, including rights­
of-way and casements for access thereto, and such other lands furnished by 
Owner which are designated for the use or Contractor. 

1.1 .23 "SPECIAL CONDITIONS" are terms and conditions to an Agreement that 
supplement and are superior to these General Conditions and grant greater 
authority or impose greater restrictions upon Contractor, beyond those granted or 
imposed in these General Conditions. City's Horizonta l Special Conditions are 
attached hereto, made a part of these General Conditions and shall be used as 
applicable. 

J .1.24 "SPECIFICATI01'"S" are that portion of the Contract Documents consisting of the 
written requirements for materials. equipmcnt, construction systems, standards, 
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workmanship [or the Work. performance of rclated services and othcr technical 
requirements. 

1.1.25 "SURSTAi\TfAL COMPLETION" is the date certified by Owner and Design 
Consultant, in accordance with Section 9.8 herein, when the Work, or a 
designated portion thereof, is su(fLeiently complete in accordance with the 
Contract Documents so as to be operational and fit for the intended use by Owner. 

1.1.26 "TEMPORARY BENCH MARKS (TBM)" are temporary affixed marks which 
establish the exaet elevation of a place; TBMs are used by surveyors in measuring 
sitc elevations or as a starting point for surveys. 

1.1.27 "THE 3D MODEL" is the Building Infonnation Model prepared by Design 
Consultant in the format designated, approved and acceptable to Owner with 
databases of materials, products and systems that can be used by Contractor to 
prepare schedules for cost estimating, product and materials placement schedules 
and evaluations of crash incidences. The 3D Model, ifavaiiabte, may be used as a 
tool, however all information taken [rom the Model is the responsibility of 
Contractor and not Owner or Design Consultant. 

1.1.28 "WORK" means the construction and services required by the Contract 
Documents, whether completed or partially completed, and includes all labor, 
materials, equipment and services provided or to be provided by Contractor, or 
any Subcontractors, Sub-Subcontractors, material suppliers or any other entities 
for which Contractor is respollsible, to fulfill the Contractor's obligations. The 
Work may constitute the whole or a part of the Project 

1.1.29 OTHER DEFINITIONS. As used in tbe Contract Documents, the following 
additional terms have the following meanings: 

1.1.29.1 "provide" means to furnish, install, fabricate, deliver and erect, 
including all services, materials, appurtenances and all other expenses 
necessary to complete in place and ready for operation or use; 

1.1.29.2 "sball" means the mandatory action of the party of which reference is 
being made; 

1.1.29.3 "as required" means as prescribed in the Contract Documents; and 

J .1.29.4 "as necessary" means all action essential or needed to complete the 
work in accordance with the Contract Documents and applicable laws, 
ordinances, construction codes and regulations. 

1.2 PRELIMINARY MATTERS 
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1.2. 1 Upon the San Antonio City Council's passing of an Ordinance authorizing the 
issuance ofa contract, a Notice of Award Letter will be sent to Contractor by e lMS 
Contract Services, notifying Contractor of tnc award of a contract. In its Notice of 
Award Letter, Contractor will be infonncd of a date certain by which Contractor's 
bond(s) and evidence of insurance shall be delivered to elMS Contract Services. 

1.2.2 DELIVERY OF CONTACT AND BONOS. Not later ilian the Pre-Construction meeting 
and prior to the commencement of any Work on the Project, Contractor shall deliver 
a fully executed Contract to Owner, along with such bonds as Contractor may be 
requircd to furnish, including, but not limitcd to, a required payment bond in the 
fonn and amount specified in the Contract Documents and these General Conditions 
and a required performance bond in the fonn and amount specified in the Contract 
Documents aod these General Conditions. 

1.2.3 DELIVERY OF EVIDENCE OF INSURA1~CE. Not later than the Pre-Construction 
meeting, and prior to the commencement of any Work under this Contract, 
Con tractor shall deliver evidence of insurance to Owner. Contractor shall furnish an 
original completed Certificate of Insurance and a copy of all insurance policies, 
together with all required endorsements thereto, required by the Contract 
Documents to the elMS Contract Services Division, or its delegated department, 
clearly labeled with the name of the Project and which shall contain all information 
required by the Contract Documents. Contracto r sha ll be prohibited from 
commencing the Work and Owncr shall have no duty to payor perfonn under this 
Contract until such evidence of insurance is delivercd to Owner. No officer or 
employee, other than Owncr's Risk Management Department, shall have authority 
to waive this requirement. 

1.2.4 NOTICE TO PROCEED AND COMMENCEMENT OF COi"TRACT TIMES. Unless 
otherwise stated on the Notice to Proceed. the Contract Time will commence to run 
on the date stated on the Notice to Proceed. No Work shall commence any earlier 
than the dalc statcd on Notjcc to Proceed and no Work shall be performed by 
Contractor or any Subcontractor prior to issuance of the Notice to Proceed. Any 
work commenced prior to Contractor receiving a Notice to Proceed is perfonned at 
Contractor's risk. 

1.2.5 SUB;\lISSION OF PROJECI' SCHEOULE(S). Prior to comment of Work (unless 
otherwise specified elsewhere in the Contract Documents), Contractor shall submit 
to the Director of CIMS or hislhcr designee the Project schedule(s), as defined in 
Section 3.10 herein, a minimum oftifteen (15) days prior to the Pre-Construction 
Conference. 

1.2.6 PRE·CONSTRUCTION CONFERENCE. Before Contractor commences any Work on 
the Project, a Pre-Construction Conference attended by Contractor, Design 
Consultant, Owner's Designated Representativc(s) and others, as appropriate, will 
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be held to establish a working understanding among the parties as to the Work and 
discuss, at minimum: the Project Scbedule(s) referenced in this Article 1; the 
procedures for handling Shop Drawings and other submittals; the processing of 
Applications for Payment; and Contractor maintaining required records. The Notice 
to Proceed may be issued at the Pre-Construction Conference or issued by Owner at 
any time at Owner's discretion. Said issuance of the Notice to Proceed shall not be 
unreasonably withheld by Owner. 

1.2.7 Payments for services, goods, work, equipment and materials are contingent upon 
and subject to the availability and appropriation of funds and the sa le of future City 
of San Antonio Certificates or Obligation andlor General Obligation Bonds in 
accordance with adopted budgets. In the event funds arc not available, appropriated 
or encumbered to fund a Project, then , at City's discretion, this Agreement may be 
terminated immediately with no additional liability to City. 

1.3 CONTRACT DOCUMENTS 

1.3.1 EXECUTION OF CONTRACT DOCUMENTS. Execution of the Contract by 
Contractor is a representation Contractor has been provided unrestricted access to 
the existing improvements and condit ions on the Project Site, Contractor 
thoroughly has investigated the visible conditions at the Site and the general local 
conditions affecting the Work and Contractor's investigation was instrumental in 
preparing its bid or proposal submitted to Owner to perform the Work. Contractor 
shall not make or be entitled to any claim for any adjustment to the Contract Time 
or the Contract Sum arising from conditions which Contractor discovered or, in the 
exercise of reasonable care, should have discovered in Contractor's investigation. 

1.3.2 OWNERSHIP AND USE OF DRAWINGS, SPECIFICATIONS AND OTHER 

lNSTRUMENTS OF SERVICE. The Drawings, Specifications and other documents, 
including tbose in electronic foITTl. prepared by Design Consultant, its consultants or 
other consultants retained by Owner for the Project, which describe the Work to be 
executed by Contractor (collectively referred to as the "Construction Documents") 
are and will remain the property of Owner, whether tbe Project for which they are 
made is executed or not. Contractor shall be pennitted to retain one record set. 
Neither Contractor nor any Subcontractor, sub-Subcontractor or material or 
equipment supplier shall own or claim a copyright in the Drawings, SpeCifications 
and other documents prepared by Design Consultant or Design Consultant's 
consultants. All copies of Construction Documents, except Contractor's record 
set, shall be returned or suitably accounted for to Dcsign Consultant on request and 
upon completion or the Work. The Drawings, Specifications and other documents 
prepared by Design Consultant and Design Consultant's consultants, along with 
copies thereof furnished to Contractor, are for use solely with respect to this 
Project. The drawings, specifications or other documents are not to be used by 
Contractor or any Subcontractor or material or equipment supplier on other 
projects or for addjtions to this Project outside the scope of the Work without the 
specific written consent of the Owner. Contractor, SubContractors and material or 
equipment suppliers are authorized to use and reproduce applicable portions of the 
Drawings, Specifications and other documents prepared by the Design Consultant 
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and the Design Consultant's consultants appropriate to and for use in the execution 
of their Work under the Contract Documents. All copies made under this 
authorization shall bear the statutoI)' copyright notice, if any, shown on the 
Drawings, Specifications and other documents prepared by Design Consultant and 
Design Consultant's consultants. Submittal or distribution to meet official 
regulatory requirements or for other purposes, in connection with this Project, is 
nol to be construed as publication. 

1.3.2.1 All of Contractor's non-proprietary, documentary Work product, including 
reports and correspondence to Owner, prepared pursuant to this Contract, 
shall be tbe property of Owner and, upon completi on of this Contract and 
upon written request by Owner, promptly shall be delivered to Owner in a 
reasonably organized form, witbout restriction on its future use by Owner. 
For the avoidance of doubt, documentary Work product does not include 
privileged communications, proprietary information and documents used to 
prepare Contractor's Bid Proposal. 

1.3.2.2 Contractor may retain for its files any copies of documents it chooses to 
retain and may use its Work product as it deems fit. Any materially­
significant Work product lost or destroyed by Contractor shall be rcplaced or 
reproduced at Contractor's non-reimbursable sale cost. In addition, Owner 
shall have access during normal business hours, during the duration this 
Contract is in effect and for four (4) years after the final completioo of the 
Work, unless there is an ongoing dispute under the Contract, then such 
access period shall extend longer until final resolution of the dispute, to all of 
Contractor's records and documents covering reimbursable expenses, actual 
base hourly rates, timc cards and annual salary escalation records maintained 
in connection with this Contract for purposes of auditing same at the sole 
cost or Owner. The purpose of any such audit shall be for the verification of 
such costs. Contractor shall nOI bc required to keep records of, or provide 
access 10, tbe make up of aoy negotiatcd and agreed-to Iwnp sums, unjt 
prices or fixed overhead and profit multipliers. Nothing herein sha ll deny 
Contractor the right to retain duplicates. Refusal by Contractor to comply 
with the provisions hereof shall entitle Owner to withho ld any paymcnt(s) to 
Contractor until compliance is obtained. 

1.3.2.3 AU of Contractor's documentary Work product shall be maintained within 
Contrdctor's San Antonio offices, unless otherwise authorized by Owner. 
A fter expiration of this Contract, Contractor's documents may be archived in 
the Contractor's central record storage facility but sha ll remain accessible to 
Owner for the four (4) year period cited in Section 1.3.22 herein. 

t.3.J CORRELATION AND INTENT. The intent of the Contract Documents is to include 
all items necessary for the proper execution and completion of tbe Work by 
Contractor. The Contract Documents are complementary and what is required by 
one shaH be as binding as if required by all. Perfomlance by Contrclctor shall be 
required only to the extent consistent with the Contract Documents and which 
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reasonably is inferable from the Contract Documents as deemed necessary to 
produce the indicated results. In cases of discrepancy bct'.veen any drawing and 
the dimension figures written thereon: 

(I) the dimension figures shall govern over scaled 
dimensions~ 

(2) Detailed Drawings and accompanying notations shall 
govern over general Drawings; 

(3) Specifications shall govern over Drawings, subject to 
Section 1.3.3.6 herein; 

(4) General Conditions and Supplemental Conditions; 

(5) Special ConditiollS sball govern over Specifications, 
Drawings and General/Supplemental Conditions; and 

(6) Negotiated Special Conditions shall govern over 
Special Condjlions. 

The most recent revision of Plans shall control ovcr older revisions . 

1.3.3.1 Organization of the Specifications into divisions, sections, articles, and the 
arrangement of Drawings shall not control Contractor in dividing the Work 
among Subcontractors or establishing the extent of Work to be perfonncd by 
any trade. 

1.3.3.2 Unless otherwise stated in the Contract Documents, words that have well­
known technjcal or construction induslTy meanings are used in the Contract 
Documents in accordance with such recognized meanings. Where the 
phrases "directed by", "ordered by" or "to the satisfaction of' Owner, Design 
Consultant or Owner's Resident lnspector or other specified designation 
occur, it is to be understood that the directions, orders or instructions to 
which they relate arc those within the scope of and authorized by the 
Contract Documents. 

1.3.3.3 Reference to manufacturer's instructions, standard specifications, manuals or 
codes of any technical society, organization or assoc iation, laws or 
regulations of any governmental authority, or to any other documents, 
whether such reference be specific or by implication, shall mean the latest 
standard specification, manual, code or laws or regulations in effect al the 
time of opening of Contractor's Bid Proposal, except as otherwise may be 
specifically stated or where a particular issue is indicated. Municipal and 
utility standards shall govern except in case of conflict with the 
Specifications. [n case of a conflict between the Specifications and the 
referenced standard, tbe more stringent shall govern. 
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1.3.3.4 The most recently issued Document takes precedence over previous issues of 
the same Document. The order of precedence is as follows, with the highest 
authority listed herein as "I" and in descending order: 

I. Modifications to this Agreement signed by Contractor, Owner and 
Design Consul tant ; 

2. Addenda, with those of later dalc(s) having precedence ovcr those with 
earlier dale(s); 

3. Special Conditions; 

4. General Conditions; 

5. Special Provisions (Horizontal Projects); 

6. Specifications; 

7. Drawings; 

\.3.3.5 Should the Drawings and Specifications be inconsistent, contract pricIng 
shall be based on the bettcr quality and greater quantity ofwark indicated. In 
the event of the abave·mentioned inconsistency, Owner sha ll determine the 
resolution of the inconsistency. 

1.3.3.6 In the Drawings and Specifications, where certain products, manufacturer's 
trade names ar cata log numbers are given, such information is given for the 
sole and express purpose of estab li shing a standard of function, dimension, 
appearance and quality of design in hannony with the Work and is not 

. intended fo r the purpose of limiting competition. Materials or equipment 
shall not be subst ituted unless such a substitution has been specifically 
accepted for usc on this Project by Owner and Design Consultant. 

1.3.3.7 When the work is governed by reference to standards, building codes, 
manufacturer's inslrUctions or other documents, unless otherwise specified, 
the edi tion currently in place as of the date of the submission of thc bid shall 
apply. 

1.3.3.8 Requirements of public authorities apply as minimum requirements only and 
do not supersede more stringent specified requirements. 

t .3.3.9 Special Provisions, if any, shall be issued by Owner directly (0 Contractor, 
shall become part of the Project Specifications and shall modify Owner's 
Standard Specifications. 
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1.3.4 INTERYRETATIOl\'. In thc interest of brevity, the Contract Documents frequently 
omit modifying words such as "all" and "any" and artic les such as "thc" and "an", 
but the fact that a modifier or an article is abscnt from onc statement and appears 
in another is not intended to affect the interpretation of either statement. 

2.1 GENERAL 

2.1.1 

2.1.2 

ARTICLE II. OWNER 

The City of San Antonio, Texas, a horne-rule, Texas Municipal Corporation located 
in Bexar County and identified as "Owner" or as "City" in the Contract and these 
General Conditions, is referred to throughout the Contract Documents as if 
singular in !lumber. Owner shall designate in writing to Contractor a 
representative (hereafter referred to as "Owner' s Designated Representative" or 
"OOR") who shall have express authority to bind Owner with respect to all 
matters concerning this Contract requiring Owner's approval or authorization. 
Whenever the tenn "City" or "Owner" is found in this Contract or the Contract 
Documents, such tenn shall include the City's agents, elected officials, employees, 
officers, directors, volunteers, representatives, successors and assigns. 

Contractor acknowledges that no lien rights exist with respect to public property. 

2.2 INFORMATION AND SERVICES To BE PROVIDED By OWNUt 

2.2.1 Owner will provide and maintain the Preliminary Budget and general schedule, if 
any, for the Project. The Preliminary Budget will include the anticipated 
construction cost, contingencies ror changes in the Work during construction and 
other costs that are the responsibility of Owner. The general schedule will set forth 
Owner's plan for milestone dates and completion of the Project. 

2.2.2 Owner shall furnish surveys, if in existence, describing physicaj characteristics, 
legal limitations and utility locations. The furnishing of these surveys and reports 
shall not relieve Contractor of any of its duties under the Contract Documents or 
these General Conditions. Information or services required of Owner by the 
Contract Documents shall be furnished by Owner with reasonable promptness 
fo llowing actual receipt of a written request from Contractor. It is incumbent upon 
Contractor to identity, establish and maintain a current schedule of latest dates for 
subnUttal and approval by Owner, as required in Section 3.10 herein, including 
when such information or services must be delivered. If Owner delivers the 
information or services to Contractor as scheduled and Contractor is not prepared 
[0 accept or act on such information or services, then Contractor shall reimburse 
Owner for all extra costs incurred by holding, storage, retention or perfonnance, 
including redeliveries by Owner in order to comply with the current schedule. 

2.2.3 Unless otherwise provided in the Contract Documents, Contractor shall be 
furnished, free of charge, up to ten (10) complete sets of the Plans and 
Specifications by Design Consultant. Additional complete sets of Plans and 
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Specifications, if requested by Contractor, will be furnished at reproduction cost 
to Contractor. 

2.2.4 Owner's personnel may, but arc not required to, be present at the construction site 
during progress of the Work, along with Design Consultant in the perfonnance of 
its duties, to verify Contractor's record of the number of workmen employed on 
the Work site, the workmen's occupational classification, the time each workman 
is engaged in the Work iJnd the equipment used by the workmen in the 
performance of the Work, for purpose of verification of Contractor's Applications 
for Payment and payroll records. 

2.2.5 Owner sha ll reimburse Contractor for the necessary Project-related approvals, 
fees and required permits with no markup paid to Contractor for these necessary 
Project-related approvals, fees and required pennits costs unless said costs are 
stipulated in the Contract Documents as a part oftbe Work. 

2.2.6 OWt\·ER'S RIGHT To STOP THE WORK. If Contractor fails to correct Work 
deemed by Owner to not be in accordance with the requirements of the Contract 
Documcnts, as required by Section 12.3 herein, fails to carry out Work in 
accordance with the Contract Documents or fails to submit its preliminary 
schedulc(s), bond(s). insurance certificate(s) or any other required submittals, 
Owner may issue a written order to Contractor to stop the Work, or any portion 
thereof, until the cause for such order has bcen eliminated. The right of Owner fO 

stop the Work shall not give rise 10 any duty on the part or Owner to exercise this 
right for the benefi t of the Contractor or any other person or entity. This right 
shall be in addition to and not in restriction of Owner's rights pursuant to Section 
12.3 herein. Owner's issuance of an order to Contractor to stop the Work shall not 
give rise to any claim by Contractor for additional time, cost or general conditions 
costs. 

2.2.7 OWNER'S RIGHT To CARRY OUT THE WORK. IfContraclor defaults, neglects or 
fails to cany out the Work in accordance with the Contract Documents and fails, 
within a three (3) work-day period after receipt of written notice from Owner, to 
commence and continue correction of such default, neglect or failure with 
diligence and promptness, Owner may, without prcjudice to other remedics 
Owncr may have, correct such deficiencies, neglect or fai lure. In such case, an 
appropriate Change Order may be issued deducting from payments then or 
thereafter due Contractor reflecting the rcasonable cost of correcting such 
deficiencies. neglect or fai lure of Contractor, including all of Owner's incurred 
expenses and compensation for Design Consultant's additional services made 
necessary by such default, neg lect or failure of Contractor. If payments then or 
thereafter due Contractor arc not suffic ient to cover such amounts for the Work 
performed, Contractor shall pay the difference 10 Owner. 
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ARTICLE lU. CONTRACTOR 

3.1 GENER<\L 

3.1.1 Contractor is !.he person or entity identified as such in the Agreement and is 
referred to throughout the Contract Documents as if singular in number. The lcnn 
"Contractor" means the Contractor or the Contractor's authorized representative. 

3.1.2 Contractor shall perform the Work in a good and workmanlike manner, except to 
tbe extent the Contract Documents expressly specify a higher degree of finish or 
workmaoship. 

3.1.3 Contractor shall not be relieved of its obligations, responsibilities or duties to 
perfonn the Work in accordance with the Contract Documents, either by any 
activities or duties of Design Consultant in Design Consultant's administration of 
the Contract or by lests, inspections or approvals required or performed by Owner 
or any person other than the Contractor. 

3.2 REVIEW Or CONTRACT DOCUMENTS AND FIELD CONDITIONS By CONTRACTOR 

3.2.1 Since the Contract Documents are complementary, before starting each portion of 
the Work, Contractor carefully shall: 

reported 
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(I) study and compare the various Drawings and other Contract 
Documents relative to that portion of the Work and the 
information furnished by Owner; 

(2) take field measurements of any existing conditions related to that 
portion of the Work; and 

(3) observe any conditions at the Site affecting the Work. 

Any error, inconsistencies or omissions discovered by Contractor shall be 

promptly to Owner via a Request for lnformation in such fonn as the Owner may 
reqUire. 

3.2.1 I The exactness of existing grades, elevations, dimensions or locations 
given on any Drawings issued by Design Consultant, or the work installed 
by other contractors, is not guaranteed by Owner. Contractor shall, 
therefore, satisfy itsel f as to the accuracy of all grades, elevations, 
dimensions and locations. 

3.2.1.2 1n all cases of interconnection of its Work with existing conditions or with 
work performed by albers, Contractor shall verify at the site all 
dimensions relating to such ex isting or other work. Any errors due to 
Contractor's failure to so verify all such grades, elevations, dimensions or 
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locations promptly shall be rectified by Contractor without any additional 
cost to Owner. 

3.2.2 As between Owner and Contractor, and subject to the provisions of Section 
3.2.4 below. Contractor has no responsibility for the timely delivery, 
completeness, accuracy and/or sufficiency of the Specifications or Drawings 
(or any errors, omissions, or ambiguities therein), and is not responsible for any 
failure of tbe design of the facilities or structures as reflected thereon to be 
suitable, sound or safe. Contractor shall be deemed to have satisfied itself as to 
the design contained in and reflected by the Specifications and the Drawings. In 
particular, but without prejudice to the generality of the foregoing, Contractor 
will review the ContTact Documents to establish that: 

3.2.2.1 the information is sufficiently complete to perfoml the Work; and 

3.2.2.2 there are no obvious or patent ambiguities, inaccuracies or inconsistencies 
within or between the documents fomling the Contract; and 

3.2.2.3 Contractor shall work with the aforementioned Contrac t Documents so as 
to perform the Work and of each and every pan thereof such that the Work 
and eacb and every part thereof will, jointly and severally, be ill 
accordance with the requirements of the Contract Documents and in 
particular, but without limiting the generality of tbe foregoing, such that 
the Work as a whole and, as appropriate, each and every part thereof, shall 
comply with the requirements of any performance specifications. 

3.2.3 Any design errors or omissions noted by Contractor during its review promptly 
shall be reported to Owner, but it is recognized that the Contractor's review is 
made in Contractor's capacity as a contractor and not as a licensed design 
professional, unless otherwise specifically provided in the Contract Documents. 
Contractor is not required to ascertain if Contact Documents are in accordance 
with applicable laws, statutes, ordinances, building codes, and rules and 
regulations, but any nonconformity discovered by or made known to Contractor 
promptly shall be reported both to Owner and Design Consultant. 

3.2.4 {f Contractor believes additional cost or time is involved because of 
clarifications or instructions issued by Design Consultant, in response to the 
Contractor's Notices or Requests for Information, Contractor shall make 
Claims as provided in Section 4.3.6 and Section 4.3.7 herein. If Contractor 
fails to perform the obligations of Section 3.2. t and Section 3.2.2 herein, 
Contractor shall pay such costs and damages to Owner as would have been 
avoided if Contractor had performed such obligations. Contractor shall not be 
liable to Owner or Design Consultant for damages resulting from errors, 
inconsistencies or omissions in the Contract Documents or for differences 
between field measurements or conditions and the Contract Documents, unless 
Contractor recognized or should have recognized such error, inconsistency, 
omission or differences and knowingly failed to report it to Owner and Design 
Consultant, as required by this Section 3.2.4. 
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3.3 SUPERVISIO/li AND CONSTRUCTIO."'l" PROCEDURES 

3.3.1 Contractor shall supervise, inspect and direct the Work competently and efficiemly, 
exercising the skill and attenlion of a reasonably prudent Contractor, devoting such 
attention and applying such skills and expertise as may be necessary to perfonn the 
Work in accordance with the Contract Documents. Contractor so lely shall be 
responsible for the means, mcthods, techniques, sequences, procedures and 
coordination of all portions of the Work under the Contract, unless the Contract 
Documents give other spec ific inslructions concerning these matters. If the 
Contract Documents g ive specific instructions concerning construction means, 
methods and/or techn iques, Contractor then shall evaluate the jobsite sa fety thereof 
and, except as stated herein below, shall be fully and solely responsible for the 
jobsite safety of such means, methods, techniques, sequences or procedures. If, 
upon its evaluation, Contracto r detennines such means, methods, techniques, 
sequences or procedures may not be safe, Contractor shall give timely written notice 
to Owner and Design Consultant and Contractor shall not proceed with that portion 
of the Work without further written instructions from Owner. Sequencing and 
procedures shall bc coord inated and agrced upon by Owner, Design Consultant and 
Contractor. 

3.3.2 Contractor shall be responsible to Owner for the acts and omissions of Contractor's 
agents and employees, Subcontractors and their agents and employees and other 
persons or ent ities perfomling portions of the Work for or on behalf of Contractor or 
any of its Subcontractors. 

3.33 Contractor shall be responsible for inspection of portions of Work already 
performed, to determine which such portion arc in proper condition to receive 
subsequent Work. 

3.3.4 Contractor sha ll bear responsibili ty for design and execution of accept able trenching 
and shoring procedures, in accordance with Texas Government Code, Section 
2 166.303 and Texas Health and Safety Code, Subchapter C, Sections 756.021, et 
seq. 

3.3.5 It is understood and agrced the relationship of Contractor to Owner shall be of an 
independent contractor. Nothing conta ined or inferable in the Contract documents 
shall be read, deemed or construed to make Contractor the agent, servant or 
cmployce of Owner or create any partnership, joint venture or other association 
between Owner and Contractor. Any d irection or instruction by Owner, in respect 
of the Work, shall relate to the resu lts the Owner des ires to obtain from the Work 
and shall in no way affect Contractor's independent contractor status, as described 
herein. 

3.3.6 Contractor shall review Subcontractor(s) wrinen safety programs, procedures and 
precautions in connection with performance of the Work. However, Contractor's 
duties shall not relieve any Subcontractor(s) or any other person or entity (e.g. a 
supplier), including any person or ent ity with wbom Contractor does not have a 
contractual relationship , of their responsibility or liability relative to compliance 
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with all applicable federal, slate and local laws, rules. regulations and ordinances, 
which shall include the obligation to provide for the safety of their employees, 
persons, and property and their requirements to maintain a work envirOllmcnt free of 
recognized hazards. The foregoing notwithstanding, the requirements of this 
Section 3.4.6 are not intended to impose upon Contractor any additional obligations 
Contractor would not have under any applicable state or federal laws including, but 
not limited to, any rules, regulations or statutes pertaining to the Occupational 
Safety and Health Administration. 

3.4 LABOR AND MATERIALS 

3.4.1 Unless otherwise provided in the Contract Documents, Contractor shall provide and 
pay for all labor, materials, equipment, tools, construction equipment and 
machinery, water, heat, utilities, transportation and olher facilities and services 
necessary for proper execution and completion of the Work, whether temporary or 
permanent and whether or not incorporated or to be incorporated in the Work. 

3.4.2 PREVAILING WAGE RATE AND LABOR STANDARD PROVISIONS. The 
Provisions of Chapter 2258 of tbe Texas Government Code, and tbe "Wage and 
Labor Standard Provisions" amended in City of San Antonio Ordinance 2008-11-
20-1045, expressly are made a part of this Contract. In accordance therewith, a 
schedule of the general prevailing ratc of per diem wages in this localiiy for each 
craft or type of worker needed to perfonn this contract shall be obtained by 
ContraclOr from the City of San Antonio's Labor Compliance Office and included 
in Contractor's Project bid package and Plans & Specifications, prior to Contractor 
bidding of the Project and such schedule shall become a part hereof. Contractor 
shall forfeit, as a penalty to Owner, sixty dollars ($60.00) for each laborer, workman 
or mechanic employed for each calendar day, or portion thereof. in which such 
laborer, workman or mechanic is paid less than the stipulated prevailing wage rates 
for any work done under this Contract by the Contractor or any Subcontractor 
employed on the project. The establishment of prevailing wage rates, pursuant to 
Chapter 2258 of the Texas Government Code, shall not be construed to relieve 
Contractor from its obligation under any federal or state law, regarding the wages to 
be paid to or hours worked by laborers, workmen or mechanics, insofar as 
applicab le to the work to be performed hereunder. Contractor, in the execution of 
this Project, agrees it shall not discriminate in its employment practices against any 
person because of race, color, creed, sex, or origin. Contractor agrees it will not 
engage in employment practices which have the effect of discriminating against 
employees or prospective employees because of race, color, creed, national origin, 
sex, age, handicap or political belief or affiliation. This Contract provision shall be 
included in its entirety in all Subcontractor agreement entered into by the Contractor 
or any Subcontractor employed on the project. 

3.4.3 SUBSTITUTIONS 

3.4.3.1 Contractor's proposed substitutions and alternates may be rejected by OVlflcr 
without explanation and shall be considered by Owner only under one or more of 
the following conditions: 
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(a) the proposal is required for compliance with interpretation of 
code requirements or insurance regulations then existing; 

(b) specified products arc unavailable through no fault of 
Contractor; and 

(c) when in the judgment of Owner or Design Consultant, a 
substitution substantially would be in Owner's best interests 
in terms of cost, time or other considerations. 

3.4.3.2 Contractor shall submit to Owncr and Design Consultant: 
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(a) a full explanation of the proposed substitution and submittal of 
all supporting data, including technical information, catalog 
cuts, warranties, lest results, installation instructions, operating 
proccdures and other like information necessary for a 
complete evaluation of the substitution; 

(b) a writtcn explanation of the reasons Ihc substitution is 
necessary, including the benefits to the Owner and to the 
Work, in the event the substitution is acceptable to Owner; 

(c) the adjustment, ifany, in the Contract Sum; 

(d) the adjustment, if any, in the time of completion of the 
Conlract and the construction schedule; and 

(e) in the event of a substitution under Section 3.4.2.1 herein, an 
affidavit stating: 

(I) Contractor's 
meets all 

proposed substirution conforms to and 
the requirements of the pertinent 

Specificat ions and requirements shown on the 
Drawings; and 

(2) Contractor 
obligations 
substitution 
Consultant. 

accepts the warranty and correction 
in cO[Ulection with the proposed 

as if originally specified by Design 

Proposals for substitutions shall be submitted to Design Consultant in 
sufficient lime to allow Design Consultant no less than twenty-one (21) 
calendar days for review. No substirutions will be considered or allowed 
without Contractor's submittal of complete substantiating data and 
infonnation as stated bcrcinbefore. 
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3.4.3.310 the event of a substitution submittal under this Section 3.4.3, and whether or 
not any such proposed substitution is accepted by Owner or Design Consultant, 
Contractor shall reimburse Owner, at Owner's reasonablc discretion, for any fees 
incurred and charged by Design Consultant or other consultants for evaluating 
each proposed substitute. 

3.4.3.4 Except as otherwise stipulated in the Contract Documents or required for safety 
or protcction of persons or the Work or property at the Site or adjacent tbereto, no 
Work will be allowed by Owner between the hours of 10;00 p.m. and 6:00 a.m. of 
the following calendar day, wliess directed by the ODR or requested in writing 
by Contractor and approved by Owncr. 

3.4.4 Contractor shall, at all times, enforce strict discipline and good order among persons 
working on the Project and shall not employ or continue to employ any unfit person 
on the Project or any person not skilled in the a<;signed work. Contractor shall be 
liable for and responsible to Owncr for aU acts and omissions of its employees, all 
tiers of its Subcontractors, material suppliers, anyone who Contractor may allow to 
perfonn any Work on the Project and their respective officers, agents, employees, 
and consultants wbo Contractor may allow to come on the job site. with the 
exception of Owner or Owner's Designee. Owner, at any time, for any reason or for 
no reason, may direct Contractor to remove any employee, Subcontractor, material 
supplier or anyone else from the Project and Contractor promptly shall comply with 
Owner's direction _ In addition, if Contractor rcceives written notice from Owner 
complaining about any Subcontractor, employee or anyone who is a hindrance to 
proper or timely execution of the Work, Contractor shall remedy such complaint 
without delay to the Project and at no additional cost to Owner. This provision shall 
be included in all contracts between the Contractor and all Subcontractors of all 
tiers. 

3.4.5 Contractor recognizes and acknowledges that the Projcct Site is a public facilil)' 
rcpresenting the City of San Antonio . As such, Contractor shall prohibit the 
possession or usc of alcohol, controlled substances, tobacco and any prohibited 
weapons on the Project Site and shall require appropriate dress of Contractor's 
forces consistent with the nature of the Work being performed, including tbe 
wearing of shirts at all times. Harassment of any kind, including sexual harassment, 
of employees of Contractor or any Subcontractor, employees or consultants of 
Owner or any visitor to the site by employees of Contractor or a Subcontractor 
strictly is forbidden. Any employee of Contractor or a Subcontractor who is found 
to bave engaged in such conduct shall be subject to appropriate disciplinary action 
by Contractor, including removal from the Project Site. 

3.4.6 Contractor only shall employ or usc labor in connection with the Work capable of 
working harmoniously with all trades, crafts and any other individuals associated 
with the Project. 

3.4.7 All matcrials and installed equipment shall be as specified in the Contract 
Documents, and ifnot specified, sha ll be of good quality and shall be new, except as 
otbeC\vise provided in the Contract Documents. I f required by Owner or Design 
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Consultant, Contractor shall furnish satisractory evidence (including reports of 
required lcStS) as to the source, kind and quality of materials and equipment 
installed. Contractor may make substitutions only with the consent of Owner, after 
Contractor's compliance with Section 3.4.2 herein. 

3.4.8 All materials shall be shipped, stored and handled in a manner which will protect 
and ensure their condition at the time of incorporation in the Work. After 
installation, all materials shall be properly protected against damage to ensure they 
are in tbe condition as required by Section 3.5.1 herein when the Work is 
Substantially Completed or Owner takes over use and occupancy, whichever is 
earlier. 

3.4.9 Contractor shall procure and furnish to Owner all guarantees, warranties, spares and 
maintenance manuals called for by the Specifications or which normally are 
provided by a manufacrurcr. The maintenance manual shall include a catalog for 
any equipment, materials, supplies or parLs used in the inspection. calibration, 
maintenance or repair of the equipment and items in the catalog shall he readily 
available for purchase. 

3.4.10 During construction of the Work and for four (4) years after final completion or 
longer if, during the duration of this Contract or during the four (4) years after the 
final completion of the Work, a dispute between any parties to this Project exists, 
Contractor shall retain and shall require all Subcontractors to retain for inspection 
and audit by Owner all books, accounts. reports, files, time cards, material invoices, 
payrolls and evidence of all other direct or indirect costs related to the bidding and 
perfommnce of this Work. Upon request by Owner, a legible copy or the original of 
any or all such records shall be produced by Contractor at the administrative office 
of Owner. To the extent that it requests copies of such documenLs, Owner will 
reimburse Contractor and its Subcontractors for copying costs. Contractor shall nol 
be required to keep records or or provide access to the make up of any negotiated 
and agreed-to lump sums, unit prices or fixed overhead and profit multipliers. 

3.5 WARRANTY 

3.5.1 Contractor warrants to Owner materials and equipment furnished and installed 
under the Contract will be of good quality and new, unless othef\'vise required or 
permitted by the Contract Documents, the Work will be free from defects not 
inherent in the quality requi red or pcnnitted and the Work will confonn to the 
requirements of the Contract Documents. Work not conforming to tbis warranty 
and these requirements, including substitutions not properly approved and 
authorized by Owner, may be considered defective. Contractor's warranty 
excludes remedy for damage or defect caused by abuse, modifications not 
executed by the Contractor, improper or insufficient maintenance, improper 
operation, nonnal wear and tear and nonnal usage, and additional damage or 
defects caused by Owner's failure to promptly notify Contractor. If required by 
Owner, Contractor shall furnish satisfactory evidence as to tbe kind and quality of 
materials and equipment. 
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3.5.2 A right of action by Owner for any breach of Contractor's express warranty 
herein shall be in addition 10, and not in lieu of, any Olher remedies Owner may 
have under this Contract at law or in equity, regarding any defective Work. 

3.5.3 The warranty provided in Section 3.5.1 herein shall be in addition to and not in 
limitation of any other warranty or remedy required by law or by the Contract 
Documents. Such warranty shall be interpreted to require Contractor, upon 
written timely dcmand by Owner, to replace defective materials and equipment 
and re-execute any defective Work disclosed to the Contractor by the Owner 
within a period of one (I) year after Substantial Completion of the applicable 
Work or, in the event of a latent defect, within one (I) year after discovery thereof 
by Owner. 

3.5-4 All warranties shall be assignable by Owner. Submittal of all warranties and 
guarantees are required as a prerequisite to the final payment. 

3.5.5 Except when a longer warranty time is specifically called for in the Specifications 
or is olhcIVIise provided by law or by manufacturer, all warranties shall be at 
minimum for twelve (12) months and shall be in fonn and content othcrvlisc 
reasonably satisfactory to Owncr. Owner and Contractor acknowledge that the 
Project may involve construction work on more than one (I) building or section 
of infrastructure of Owner's. Each building, section of infrastructure or approved 
phase of each section of infrastructure may have its own separate and independent 
date of Substantial Completion or Final Completion. Tf separate dates for 
Substantial Completion and Final Completion are granted by Owner. Contractor 
shall marntain a complete and accurate schedule of the dates of Substantial 
Compiction and dates upon which the one ( I) year warranty on each build ing, 
phase or section of infrastructure that achieved Substantia l Completion will 
expire. If separatc dates are granted, Contractor agrees to provide notice of the 
warranty expi.rdtion date(s) to Owner and Design Consultant at least onc (I) 
month prior to the expiration of the one (I) year warranty period on each building, 
section of infrastructure or each phase of the section of infrastructure which has 
achieved Substantial Completion. Prior 10 lennination of anyone (I) year 
warranty period, Contractor shall accompany Owner and Design Consultant on 
re-inspection of the building, section of infrastructure or phase of the section of 
infrastructure and be responsible for correcting any reasonable additional 
deficiencies not caused by the Owner or by t11e use of the building, section of 
infrastructure or phase of the section of infrastructure observed andlor reported 
during the re- inspection. For extended warranties required by the Contract 
Documents, Owner will notify Contractor of deficiencies and Contractor shall 
start remedying tbese defects within seven (7) ca lendar days of initia l notificalion 
from Owner. Contractor shall prosecute tbe work without intenuption until 
accepted by Owner and Design Consultant, even though such prosecution may 
extend beyond the limit of the warranty period. If Contractor fails to provide 
notice of the expiration of the onc ( I) year warranty period at least one (I) montb 
prior to the expiration date and conduct the required walk through with Owner, 
Contractor's warranty ob ligations described in this Section 3.5.5 shall continue 
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until such inspection is conducted and any deficiencies found in the inspection is 
corrected. 

3.5.6 Warranties shall become effectivc on a date established by Owncr in accordance 
with the Contract Documents. This date shall be the date of Substantial 
Completion of the entire Work, lUlless otherwise provided in any Certificate of 
Partia l Substantial Completion approved by the parties, except for Work to bc 
completed or corrected after the date of Substantial Completion and prior to final 
payment and those occurrences addressed in Section 3.5.4 herein. Warranties for 
Work to be completed or corrected after the date of Substantial Completion and 
prior to Final Completion shall become effective on the later of the date the Work 
is completed or corrected and accepted by Owner and Design Consultant or the 
date of final completion orthe Work. 

3.5.7 Neither final payment nor compliance by Contractor with any provision in the 
Contract Documents shall constitute an acceptance of Work not done in 
accordance with the COD tract Documents or relieve Contractor or its sureties of 
liability, with respect to any warranties or responsibility for faulty materials and 
workmanship. Contractor warrants that the Work will confonn to the 
requirements of the Contract Documents. 

3.5.8 Contractor agrees to assign to Owner, al the time of Final Completion of the 
Work, any and all manufacturer's warranties relating to materials and labor used 
in the Work and further agrees to perfonn the Work in such manner so as to 
preserve any and all such manufacturer's warranties. provided that sucb 
assignment shall contain a reservation of Contractor's right also to enforce the 
manufacturer's warrantics. As a condition precedent to final payment, Contractor 
shall prepare a notebook with reference tabs and submit three (3) copies of the 
notebook to Owner that includes a complete set of warranties from 
Subcontractors, manufacturers or suppliers, as appropriate, and executed by and 
between Contractor and Owner, as required under tbis Agreement, with a 
specified warranty commencement date, as required by the Contract Documents. 
Copies of tbe complete sel of warranties from Subcontractors, manufacturers 
andlor suppliers. as appropriate, executed by Contractor as required by the 
Contract Documents, with and between Owner and Contractor. A specified 
warranty commencement date, as required by the Contract Documents, also shall 
be submitted to Owner in an electronic fonnat (PDF) on a Compact Disc (CD). 

3.5.9 When Contractor is constructing a building, the building shall be watertight and 
leak proof at every point and in every area, except where leaks can be attributed 
to damage to the building by external forces beyond Contractor's controL 
Contractor, immediately upon notification by the Owner of water penetration, 
shaH detennine the source of water penetration and perfonn any work necessary 
(0 make the build ing watertight. Contractor also shall repair or replace any 
damaged material , finishes and/or fixtures damaged as a result of any water 
penetration, returning the bui lding to original condition. The costs of such 
determination and repair shall be borne by Contractor only to the extent that the 
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leak(s) is/are anributable to faulty workmanship or unauthorized or defective 
materials. 

3.6 TAXES. Contractor will oot include in the Contract Sum or any modification thereto any 
amount for sales, use or similar taxes for which Owner is exempt. Upon request by 
Contractor, Owner will provide Contractor with a tax exemption certificate or other 
documentation necessary to establish Owner's exemption from such taxes. 

3.1 PERMJTS, FEES AND NOTICES 

3.7.1 PERMITS. Unless otherwise provided in the Contract Documents or by Owner, as 
per Section 2.2.2 herein, it is the responsibility of and Contractor shall secure all 
permits, licenses and inspections. Owner and Design Consultant may assist 
Contractor, when necessary, in obtaining such pennits, licenses and inspections 
necessary for the proper execution and completion of the work. For federally 
funded construction projects, when applicable, Owner shall prepare and submit 
the necessary paperwork to satisfy Texas Pollutant Discharge Elimination System 
(hereafter referred to as "TPDES"), regulations of the Texas Commission on 
Environmental Quality. 

3.7.2 Contractor shall comply with and give all notices required by law, ordinance, 
rule, regulations and lawful orders of public authorities applicable to perfonnancc 
of the Work. 

3.7.3 It is not Contractor's responsibility to ascertain that the Contract Documents arc 
in accordance with applicable laws, statutes, ordinances, building codes and ruJes 
aod regulations. llowever, if Contractor observes that portions of the Contract 
Documents are at variance therewith, Contractor promptly sha ll nOlify Owner and 
Design Consultant in writing of any variances and all necessary changes shall be 
accomplished by appropriate modification(s) before Contractor perfonns any 
Work affected by sucb modification(s). 

3.7.4 If Contractor performs Work knowing Work is contrary to laws, statutes, 
ordinances. building codes and rules and regulations, without such notice to and 
approval from Owner and Design Consultant. Contractor shall assume sole 
responsibility for performing such Work and shall bear all costs attributable to 
correct such Work. 

3.7.5 Contractor also shall assist Owner in obtaining all permits and approvals and, at 
Owner's request, pay all fees and expenses, if any, associated with TPDES 
regu lations of the Texas Commission on Environmental Quality, as well as local 
authorities, if app licable, which require completion of documentation and/or 
acquisition of a "Land Disturbing Activities Pennit" for a Project. Contractor's 
obligations unde r tbis paragraph do not require it to perform engineering services 
during Lhe pre-construction phase to prepare proper drainage for the Project Site. 
However, any drainage alterations made by Contractor during [he construction 
process, which require the issuance of a permit, shall be at Contractor's sole cost. 
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It will be Contractor's responsibility to prepare and submit the permit approval 
documentation provided by the regulatory agencies prior to beginning any Work. 

3.8 ALLOWA1'OCES 

3.8.1 Contractor shall include in the Contract Sum all allowances stated in the Contract 
Documents. Items covered by allowances shall be supp lied for such amounts and 
by such persons or entities as Owner may direct, but Contractor shall not be 
required to employ persons or entities to whom Contractor has reasonable 
objection. 

3.8.2 Unless otherwise provided in the Contract Documents: 

3.8.2.1 A lIowances shall cover the cost to Contractor of materials and equipment 
delivered at the site and all required taxes, less applicable trade discounts; 

3.8.2.2 Contractor's costs for unloading and handling at the site, labor, installation 
costs, overhead, profit and other expenses, contemplated for stated 
allowance, shall be included in the allowances; 

3.8.2.3 Whenever acrual costs arc more tban or less than allowances, the Contract 
Sum shall be adjusted accordingly by Change Order. The amount of the 
Change Order shall reflect both the difference between actual costs and 
the allowances under Section 3.8.2.1 herein and all changes in 
Contractor's costs under Section 3.8.2.2 herein. 

3.8.3 Materials and equipment under an allowance shall be selected by Owner within 
such time as is reasonably specified by Contractor as necessary to avoid any delay 
in the Work. 

3.9 SUPERINTENDENT/KEV PERSONNEL 

3.9.1 At all times during the progress of the Work, Contractor shall assign a competent 
resident superintendent who is able to communicate fluently in English, along 
with any necessary assistant(s) who is/arc satisfactory to Owncr. Any 
superintcndent designee shall be identified in writing to Owner promptly after 
Owner issues written Notice to Proceed. The superintendent shall represent 
Contractor at all time and all directions given to the superintendent shall be 
binding on Contractor. The designated superintendent shan Dot be replaced 
without written Dot icc to and the approval of Owner, which approval will not be 
unreasonably withhe ld, except with good reason (including any termination or 
disability of the superintendent) or under extraordinary circumstances. The 
superintendent may not be employed all any other project prior to Final 
Completion of the Work without the approval of Owner, wh ich approval will not 
be unreasonably withheld. 
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3.9.2 Contractor shall fumjsh a list to Design Consultant and Owner of all Architects, 
Engineers, consultants, Sub-Consultants, job-site superintendents, Subcontractors 
and suppliers involved in the Project construction. Design Consultant also shall 
provide said infonnation 10 Owner. 

3.9.2.1 Owner, upon the showing of good and reasonable causc, may reject or 
require removal of any Architect, Engineer, consultant, sub-consultant, job 
superintendent, employee of the Contractor, Subcontractor or sub­
Subcontractor andlor supplier involved in the Project. 

3.9.2.2 Contractor shall provide an adequate staff for thc proper coordination and 
expedition of the Work. Owner reserves the right to require Contractor to 
remove from the Project any employee(s) Owner, at its sole discretion, 
deems incompctent, careless, insubordinate. unnecessary or in violation of 
any provision in these Contract Documents. This provision is applicable 
to Subcontractors, sub-Subcontractors and their employees. 

3.9.2.3 Owner reserves the right to utilize one or more of its employees or 
consultants to function in the capacity of Owner's Inspector, whose 
primary function will bc daily inspections, checking pay requests or 
construction timelines and the verification of the storage of supplies and 
materials. 

3.9.2.4 Contractor shall not change any key personnel or key Subcontractors 
without the prior written consent of Owner. which consent shall not be 
unreasonably withheld. In the event kcy personnel leaves Contractor's 
employment, such key personnel's replacement shall be subject to 
Owncr's reasonable approval. 

3.10 CONTRACTOR'S PROJECT SCHEDULES 

3.10.1 PROJECT SCHEDULE METIIOD. Contractor shall create and maintain a Critical 
Path Method (hereafter referred to as "CPM") Project Schedule. showing the 
manner of execution of Work which Contractor intends to follow, in order 10 

complete the Project within the aJiottcd time. The Project Schedule shall employ 
computerized CPM for the plan.ning, scheduling and rcpofting of Work, as 
described in this Section 3.10, ConlTactor sha ll create and maintain the Project 
Schedule using project management scheduling software compatible with 
Owner's project managemcnt scheduling software. The observance of the 
requirements herein is an essential part of the Work fo be performed under the 
Contract 
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3.10.2 SCHEDULINC PERSONNEL. Unless otherwise indicated in writing by Owner, 
Contractor shall provide an individual, wbo shall be referred to hereafter as 
"Scheduler", to create and maintain the Project Schedule. Scheduler shall be 
proficient in CPM analysis, possess sufficient experience to be able to perform 
required tasks on the specified software and able to prepare and interpret reporlS 
from the software. Scheduler shall be made available fOf discussion or mcetings 
when requested by Ownef. 

3. 10.3 PROJECT SCUEDULE: SUBMISSION 

3. 10.3.1 Unless indicated otherwise, Contractor shall submit Project Schedule(s) 
for the Work in relation to the entire Project to Owner and Design 
Consultant at least fifteen (15) calendar days prior 10 the pre-construction 
conference. 

3.10.3.2 All Project Schedule submittals shall be in the electronic form to include 
PDF plots of the schedule, a PDF plot defining the Critical Path and two 
week look-ahead, and include the native compatible scheduling file 
format. Contractor shall submit tbe schedule to Owner and Design 
Consultant via electronic mail. CD-Rom or any other electronic format 
acceptable to Owner. 

3.10.3.3 This inj tial schedule shall indicate the dates for start ing and completing 
the various aspects/phases required 10 complete the Work, including 
mobilization, procurement, installation, testing, inspection and 
acceptance of all the Work of the Contract, including any contractually 
mandated milestone dates. The Project Schedule shall not exceed the lime 
limits set forth in the Contract Documents. Contractor sball organize the 
Project Schedule and provide adequate detail so the Schedule is capable 
of measuring and forecasting the effect of delaying events on completed 
and uncompleted activities. 

3.10.3.4 Tbe Projeci Schedule shall show the order in which Contractor proposes 
to carry out the Work in accordance with the final approved phasing plan, 
if any, and the anticipated start and completion dates of each phase of tbe 
Work. The Project Schedule shall be in tbe form of a time scaled work 
progress chart, to indicate the percentage of Work scheduled for 
completion at various critical milestones. 

3. 10.3.5 Contractor shall maintain a schedule of Sbop Drawings and Sample 
Submittals and each submitted Shop Drawing and Sample Submittal shall 
list each required submittal and the expected time(s) for submitting, 
reviewing and processing sucb submittal. 

3.10.3.6 Owner will review the Project Schedule within fifteen (15) calendar days 
for compliance with the specifications and notify Contractor of its 
acceptability. 
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3.10.4 PROJECT SCHEDULE SEQUEIII:CING. The Project Schedule shall show the 
sequence and interdependence of activities required for complete perfonnanee of 
me Work. ConlTaetor shall be responsible for assuring all Work sequences arc 
logical and show a coordinated plan of Work in accordance with the sequence of 
work outlined in the plans. The purpose o[Owner requ iring the Project Schedule 
shall be 10: 

3.10.4.1 Ensure adequate planning during the execution and progress of the 
Work in accordance with the allowable number of ca lendar days and 
all milestones; 

3.10.4.2 Assure coordination of the elTorts of Contractor, Owner, utilities and 
others that may be involved in the Project and those activ it ies are 
included in the Schedule highlighting coordination points with others; 

3.10.4.3 Assist Contractor and Owner in monitoring the progress of the Work 
and evaluating proposed changes to the Contract; and 

3.10.4.4 Assist Owner in administering the Contract time requirements. 

3.10.5 PROJECT SCHEDULE ACTIVITI ES. Contractor shall provide Owner a legend for 
all abbreviations used. The activities shall be coded so that organized plots of the 
Project Schedule may be produced. Typical activity coding includes traffic 
control phase, location and work type. Contractor shall show an estimated 
production rate per working day for each Work activity. Activity durations shall 
be based on production rates shown. Each activity on the Project Schedule shall 
include: 

3.10.5.1 An activity number uti lizing an alphanumeric designation system that is 
agreeable to Owner; 

3.10.5.2 A concise description of the Work represented by the activity; and 

3.10.5.3 Activity durations in whole work days, with a maximum of twenty (20) 
work days. Durations greater than twenty (20) work days may be used 
for non-construction activities (mob ili zation, submittal preparation, 
curing, etc.), and other activities mutually agreeable between Owner 
and Contractor. 

3. 10.6 PROJECT SClJEDUlE WORK DURATION AND RESOURCES 

Revised 5/10/2013 

3.10.6.1 The Project Schedule layout shall be grouped by Project and then by 
Work Breakdown Structure (hereafter referred to as ''WBS'') for 
organizational purposes. 
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3.10.6.2 The original and rcmamlng Work duration shall be displayed. The 
grouping band will, by default, report Work days plaIU1cd. One 
additional level of effort activity shall be added to the schedule as a 
"time calculator" with a seven (7) day calendar without holidays 
reflected. The calculation of days should bc reflected in the appropriate 
duration columns. 

3.10.6.3 Work shall be scheduled based upon Contractor's standard five (5) day 
work week, utilizing the appropriate calendar assignments and using 
compatible Project Scheduling software. 

3.10.6.4 Assign working calendars for tbe days Contractor plans to work. 
Contractor shall designate all twelye (12) Owner holidays as non­
working days (holidays). For dates beyond the then-current calendar 
year, Contracto[ shall assume Owner holidays arc the same as the 
current calendar year. 

3. 10.6.5 Seasonal weather conditions shall be considered and included in the 
Project Schedule for all work influenced by temperature and/or 
precipitation. Seasonal weather cond itions shall be dctcrmined by an 
assessmcnt of average historical climatic conditions. Average 
historical weather data is available through the National Oceanic and 
Atmospberic Administration (hereafter referred to as "NOAA"). These 
effects shall be simulated through the use of work calendars [or each 
major work type (i.c .. earthwork, concrete paving, structures, asphalt, 
drainage, etc.). Project and work calendars should be updated each 
month to show days actually able to work on the various work 
activities. 

3. 10.6.6 Only Owner-responsible delays in activities that affect milestone dates 
or the Contract completion date, as detennined by CPM analysis, will 
be considered for a time extension. 

3.10.7 PROJECT SCIIEDULE - OTHER REQUIREMENTS. The Project Schedule shall : 

Revised 5110/2013 

3. 10.7.1 have all Work codcd and organized by WBS. An cxample of an 
acceptable WBS will be provided, upon written request, by Owner to 
Contraclor; 

3.10.7.2 reflecl Duration Percent complete as the percent complete type; 

3. 10.7.3 reflect Fixed Units as the duration type; 

3. 10.7.4 include submittals with a logical tie to what each drives; 
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3.10.7.5 add proposed Change Order(s) and those Change Order(s) shall be 
reflected on the Schedule as proposed Change Order(s}. This task will 
be linked to the schedule with logical ties and approved by Owner. 
Upon approval of a Change Order, a task shall be renamed and shall 
identify Work pcrfomlcd and Change Order number and resources will 
be added to the task; 

3.10.7.6 only have constra ints in accordance with the plans; 

3.10.7.7 include activity milestones for material delivery; 

3.10.7.8 disallow default progress; and 

3.10.7.9 include a detailed explanation III the Project narrative, if Work IS 

perfonned out of sequence. 

3.10.8 PROJECT SCHEOULEJOtNT REVIEW AND ACCEPTANCE 

3.10.8.1 The Project Schedule aod successive updates or revisions thereof arc 
for Contractor's use in managing the Work. The Project Schedule is for 
the infomlalion of Owner and to demonstrate that Contractor has 
complied with requirements for planning the Work. Owner's 
acceptance or a Schedule and Schedule updates or revisions constitutes 
Owner's agreement to coordinate its own activities with Contractor's 
activities, as shown on the schedule. 

3.10.8.2 Within fifteen ( 15) calendar days of receipt of Contractor's proposed 
Project Schedule, Owner shall evaluate the Schedule for compliance 
with this specification and notify Contractor of its findings. If Owner 
requests a revision or justification, Contractor shall provide satisfaction 
to Owner within seven (7) calendar days. If Contractor submi ts a 
Project Schedule ror acceptance, based on a sequence of work n.ot 
shown in the plans, Contractor shaU notify Ovmcr in writing of sa id 
sequence of work, separate from tbe Schedule submittal. 

3.10.8.3 Owner's review and acceptance of Contractor's Project Schedule only is 
for confonnance to the requirements of the Contract Documents. 
Review and acceptance by Owner of Contractor's Project Schedule does 
not relieve Contractor of any of its responsibility for the Project 
Schedule, Contractor's ability to meet interim milestone dates (if so 
specified) or meeting the Contract completion date, nor does sucb 
review and acceptance expressly or by impljcation warrant, 
acknowledge or admit the reasonableness of the logic, durations, 
manpower or equipment loading of Contractor's Project Schedule. In 
the event Contractor fails to define any element of Work, activity or 
logic and Owner's review does not detect Ibis omission or error, such 
omission or error, whetJlcr or when discovered by Contractor or Owner, 
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shall be corrected by Contractor at the next monthly schedule 
update and sha ll not affect the Project or Contract completion date. 

3.10.8.4 Acceptance of the Project Schedule, or update andlor revision thereto, 
does nol indicate any approval of Coni rae tor's proposed sequences and 
duration. 

3.10.8.5 Acceptance by Owner of the Project Schedule or updated Project 
Schedule which exceeds contractual Lime docs not alleviate Contractor 
from meeting the contractual completion date. 

3.10.8.6 Acceptance of a Project SchcduJe update or revision indicating early or 
late completion does not constitute Owner's consent to any changes, 
alter the terms of the Contract, waive either Contractor's responsibility 
for timely completion, or- waive Owner's right to damages for 
Contractor's failure to do so. 

3.10.8.7 Contractor's scheduled dates for completion of any activity or of the 
entire Work do not constitute a change in tenns of the Contract. Change 
Orders are the only method of modifying the completion date(s) and 
Contract time. 

3.10.8.8 Submittal of a schedule, schedule revision or schedule update constitutes 
Contractor's representation to Owner, as of the date of the submittal, of 
the accurate depiction of all progrcss to dale and that Contractor will 
follow the schedule as submitted in pcrfonning the Work. 

3. 10.9 PROJECT SCHEDULE Ut'DATES AND REVISIONS 

Revised 5f10/2013 

3. 10.9.1 The Project Schedule shall bc updated monthly. at a minimum, to reflect 
progress to date and current plans for completing the Work. A paper 
and an electronic copy of the update shall be submitted to Owner and 
Design Consultant as directed. Owner has no duty to make progress 
payments to Contractor unless Contractor's payment application 
accompanied by the updated Project Schedule. The anticipated date of 
Substantial Completion shall show all extensions of time granted 
through Change Order(s) as orthe date orthe update. 

3. 10.9.2 The Project Scbedule update shall be submitted no later lhan the date the 
pay application is submitted. 

3.10.9.3 Contractor shal l meet with Owner each month, at a scheduled Project 
Schedule update meeting, to review actual progress made through the 
data datc of the schedule update, as detennined by Owner. The review 
of progress will include dates of activities actually started andlor 
completed, the percentage of Work completed, the remaining duration of 
each activity started andlor completed and the amount of Work still to 
complete. with an analysis of the relationship between the remaining 
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duration of the activity and the quantity of material to install over that 
given period of time with a citation or pas! productivity. 

3. 10.9.4 The monthly Schedule Update shall inclUde a progress narrative, 
explaining the Project's progress, identifying all prob'Tess made out of 
sequence, defining the Critical Patll, identification of any potential delays, 
and other relevant data. A Project Schedule Narrative template will be 
required for the narrative. Upon request, Owner shall supply said 
template to Contractor. 

3. 10.9.5 Each Schedule shall segregate the Work into a sufficient number of 
activities to facilitate the efficient usc of critical patb method scbeduling 
by Contractor, Owner and Design Consultant. The Project Schedule 
layout shall be grouped rust by Project then by waS. The layout shall 
include the following columns: 

(I) Activity ID 

(2) Activity Description 

(3 ) Original Durations 

(4) Remaining Durations 

(5) Early Start and Early Finish Dates 

(6) Late Start and Late Finish Dates 

(7) Total Float 

(8) Perfonnance Percent Complete 

(9) Display logic and target bars in the Gantt bar chart view 

3.10.9.6 Each schedule shall include activities representing manuracturing, 
fabrication or ordering lead time ror materials, equipment or other items 
for which Design Consultant is required to review submittals, shop 
drawings, product data or samples. 

3.10.9.7 Each schedulc, other than the initial schedule, shall: 

(I) indicate the activities. or portions thereof, which have been 
completed; 

(2) reflect the actual time for completion of such activities; and 

(3) rencet any changes to the sequence or planned duration of all 
activities. 
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3.10.9.8 rfany updated schedule exceeds the time limits set forth in tbe Contract 
Documents for Substantial Completion of the Work, Contractor shall 
include, along with its updated schedule, a statement of the reasons for 
the anticipated delay in achieving Substantia l Completion of the Work 
and Contractor's planned course of action for completing the Work 
within the time li mits set forth in the Contract Documents. If Contractor 
asserts that the failure of Owner or Design Consultant to provide 
requested and required information to Contractor as the reason for 
anticipated delay in completion, Contractor also shall specify what 
information has beeD requested and is required from Owner or Design 
Consultant. 

3. 10.9.9 Ne ither Owner nor Contractor sha ll have ex.clusivc ownership of noat 
time in the schedule and all float time shall inure to the benefit of the 
Project. 

3. 10.9.10 Submission of any schedule under this Contract constitutes a 
represcntation by Contractor that, as of the date of the submittal: 

(I) the schedule represents the sequence in which Contractor 
imcnds to prosccute the remaining Work; 

(2) the schedule represents the actual sequence and duration 
used to prosecute the completed Work; 

(3) to the best of its knowledge and belief, Contractor is able to 
complete the remaining Work in the sequence and time 
indicated; and 

(4) that Contraclor intends to complete the remaining work 
in the sequence and time indicated. 

3.10.9.11 If Contractor desires to make major changes in the Project Schedule, 
Contractor shall notify Owner in writing and submit the proposed 
schedule revision. The written notification shall include the reason for 
the proposed revision, what the revision is composed of and how the 
revision was incorporated into the schedulc. Major changes are hereby 
defined as those that may affect compliance with the contract 
requirements or those that change the critical path. All other changes 
may be accomplished through the monthly updating process without 
written notification. 

3.10.10 COMPLETION OF WORK 

Revised 5/10/2013 

3. 10.10.1 Contractor is accountable for substantially completing the Work in the 
Contract Time or as otherwise amended by Change Order. 
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3.10.10.2 If, in the sole jUdgment of Owner, the Schedule update reflects Work is 
behind schedule and the rate of perfonnancc of Work is inadequate to 
regain scheduled progress to insure Contractor achieving any Project 
Milestones (including, hut not limited to, Substantial Completion) in 
accordance with the Project Schedule, Owner may, al its sa le option, 
give written notice to Contractor and direct Contractor, at Contractor' s 
sole expense, 10 propose and adopt a plan to acce lerate the Work so that 
the Work conforms to the Project Schedule and Project Milestones 
previously agrecd upon. Contractor may, but is not limited to, propose: 

and 

(1) increasing Project work forces; 

(2) increasing Project equipment' or tools; 

(3) increasing the hours of work or number of shifts per day; 

(4) expediting the delivery of Project materials; 

(5) changing. with the approval of Owner, the schedule logic 

Work sequences; or 

(6) taking somc other action as Contractor may proposes, if 
acceptable to Owner. 

3.10.10.3 Within ten (10) calendar days after such notice from Owner, Contractor 
shall notify Owner in writing of the specific measures taken and/or 
planned to be taken to increase the rate of progress of Work on the 
Project. Contractor shall include an estimate as to the date of 
scheduled fuU progress recovery and an updated Project Schedule. 
illustrating Contractor's plan for achieving timely completion of the 
Project Milestone's and the Project's Substantial Completion. 

3.10.10.4 Should Owner deem Contractor's plan of action inadequate to achieve 
the desired acceleration to bring the Work back on the Project 
Schedule and achieve Substantial Completion on time, Owner shall 
have the right to order Contractor, at Contractor's sole expense, to take 
any corrective measures Owner deems necessary to expedite the 
progress of Work including, without limitations: 

(I) increasing work forces and hours, to include Contractor 
working additiona l shifts of overtime; 

(2) supplying additional manpower, equipment and facili[ies; 
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(3) re-sequencmg the Work; 

(4) expediti ng the fabr ication and supply of materials; and/or 

(5) other similar measures Owner may direct (hereafter (1) -
(5) herein collectively referred to as "Extraordinary 
Measures"). 

Such Extraordinary Measures Owner directs shall continue until the 
progress of the Work complies with the Milestone required by the 
Contract Documents. 

3.10.10.5 Owner's right to require Extraordinary Measures solely is for the 
purpose of ensuring Project Mi lestones and Substantial Completion of 
the Work is achieved within the Contract Time. Contractor shall not be 
entitled to an adjustment in the Contract Sum in connection with 
Extraord inary Measures required by Owner under or pursuant to this 
Section 3.10, except as may be provided under the provisions of 
Section 4.3.11 herein. 

3.10.10.6 Owner may exercise the rights furnished pursuant to this Section 3.10.5 
as frequently as Owner deems necessary to ensure Contractor's 
perfonnance of the Work is in compliance with any milestone date or 
completion date(s) set forth in the Contract Documents. 

3.10.10.7 If reasonably required by Owner, Contractor also shall prepare and 
furnish Project cash flow projections, manning data for critical 
activities and scbedules for the purchase and delivery of all critical 
equipment and material, together with periodic updating thcreof. 

3.10.10.8 Contractor shall recommend to Owner and Design Consultant a 
schedule for procurement of long- lead time items, which will constitute 
part of the Work as requircd to meel the Project Schedule. 

3.10.1 1 PROJECT SCHEDULE TIME lMPACT ANALYSIS 

Revised 5/1012013 

3.10.10.1 Contractor shall notify Owner when an impact may justify an 
extension of Contrac t time or adjustment of milestone dates. Said 
notice shall be made by Contractor in writing as soon as possible, but 
no later than the end of the next estimate period after the 
commencement of an impact or the notice for a change is g iven to 
Contractor. Not providing notice to Owner within twenty (20) 
calendar days after receipt will indicate Contractor's approval of the 
time charges as shown on that time statement. Future consideration of 
that statemen t will not be permitted and Contractor forfeits its right to 
subsequently request a time extension or time suspension unless the 
circumstances arc such that Contractor could not reasonably have 
knowledgc of the impact by the end of the oext estimate period. 
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3.10.11.1 When cbanges are initiated or impacts arc experienced, Contractor 
shall submit to Owner a written Time Impact Analysis describing the 
influence of each change or impact. A "Time Impact Analysis" is an 
evaluation of the effects of changes in the construction sequence. 
contract, plans or site conditions on Contractor's plan for constructing 
the Project, as represented by the schedule. Thc purposc of the Time 
Impact Analysis is to detennine if I.hc overall Project has been delayed 
and, if necessary, to provide Contractor and Owner a basis for making 
adjustments to the Contract. 

3.10.11.2 A Time Impact Analysis shall consist or one or all oflhe steps listed 
below: 

(1) Establish the starus of the Project before tbc impact using the most 
recent Project Schedule Update prior to the impact occurrence. 

(2) Predict the effect of the impact on the most recent Project Schedule 
Update prior to the impact occurrence. This requircs estimating the 
duration of the impact and inserting the impact into the schedule 
update. Any other changes made to the schedule including 
modifications to the calendars or constraints shall be noted. 

(3) Track the effects of tbe impact on the schedule during its 
occurrence. Note any changes in sequencing and mitigation efforlS. 

(4) Compare the status of the work prior to the impact (#1 above) to the 
prediction of the effect of the impact (#2 above), and to the starus 
of the work during and after the effects of the impact arc over (#3 
above). Note that if an impact causes a lack of access 10 a portioo 
of the Project, the effects orthe impact may extend to include a 
reasonable period for remobilization. 

3.10.1 1.3 The Time Impact Analysis shall be electronically submitted to Owner. 
If the Project Schedule is revised after the submittal of a Time Impact 
Analysis but prior to its approval. Contractor promptly shall indicate in 
writing to Owner the need for aoy modification to its Time Impact 
Analysis. One (I) copy of each Time Impact Analysis shall be 
submitted within fourtcen (14) calendar days after the completion of 
an impact. Owner may require Step 1 and Step 2 in Section 3.10. 11.2 
herein of the Time Impact Analysis be submitted at the commencement 
of the impact if needed to make a decision regarding tbe suspension of 
Contract time. A..pproval or rejection or each Time Impact Analysis 
by Owner shall be made within fourteen (14) calendar days after 
receipt, unless subsequent meetings and negotiations are necessary, 
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3.11 DOCUMENTS AND SAMPLES AT THE SITE 

3.11.1 Contractor shall maintain, on Site and for Owner's usc, one record copy of the 
Drawings, Specifications. Addenda, Change Orders and olher Amendments, in 
good order and currently marked, to record field changes and select ions made 
during construction. along with one record copy of approved Shop Drawings, 
Product Data, Samples and similar required submittals. These record copies also 
shall be available to Design Consultant and sball be delivered to Design 
Consultant for submittal to Owner upon completion of the Work. 

3.11.2 Contractor shall at all times maintain job records including, but not limited to, 
invoices, payment records, payroll records, daily reports, logs, diaries and job 
meeting minutes applicable to the Project. Contractor shall make such reports and 
records available for inspection by Owner, Design Consultant and/or their 
respective agents, during nonnal business hours if requested by Owner. 

3.12 SHOP DRAWINGS, PRODUCT DATA AlIiD SAMPLES 

3.12.1 Shop Drawings arc drawings, diagrams, illustrations, schedules, pcrfolTIlance 
charts, brochures and other data prepared and furnished by Contractor or its agents, 
manufacturers, suppliers or distributors and which illustrate and dctail some portion 
of the Work. 

3.12.2 Product Data arc illustrations. standard schedules, perfonnance charts, 
instructions, brochures, diagrams and other infonnation furnished by Contractor 
to illustrate materials or equipment for some portion of the Work. 

3.12.3 Samples arc physical samples of materials, equipment or workmanship that are 
representative of some portion of the Work, furnished by the Contractor to Owner 
to assist Owner and Design Consultant in the establishment of workmanship and 
quality standards by which the Work will be judged. 

3.12.4 Shop Drdwings, Product Data, Samples and similar submittals are not Contract 
Documents. The pwpose of their submittals is to demonstrate. for those portions 
of the Work for which submittals are required by the Contract Documents, the 
way by which Contractor proposes to conform to the infonnation given and the 
design concept expressed in the Contract Documents. Review by Design 
Consultant is subject to thc limitations of Section 4.2.8 herein. lnfonnational 
submittals, upon which Design Consultant is not expected to take responsive 
action, may be so identified in the Contracl Documents. Submittals which are not 
required by the Contract Documents may be returned by the Des ign Consultant 
without action. 

3.12.5 Contractor shall review for compliance with the Contract Documents, approve 
and submit to Design Consultant Shop Drawings, Product Data, Samples and 
similar submittals required by the Contract Documents with reasonable 
promptness and in such sequence as to cause no delay in the Work or in the 
activities of Owner or of separate conlractors. Submittals which are Dot marked 
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as reviewed for compliance with the Contract Documents and approved by 
Contractor may be returned by Design Consultant without actioIl. 

3.12.6 By approving and submitting Shop Drawings, Product Data, Samples and similar 
submittals, Contractor represents that it has determined and verified materials, 
field measurements and filed construction criteria related thereto, or will do so, 
and has checked and coordinated the information conta ined wi thin such 
submittals with the requirements ofthc Work and of the Contract Documents. 

3.12.7 Contractor sha ll perform no portion of the Work for which the Contract 
Documents require submitta l and review of Shop Drawings, Product Data, 
Samples or similar submittals until the respective submittal and review has been 
approved by Design Consultant. Design Consultant shall review and return such 
submitta ls within ten (10) calendar days or within a reasonable period so as to not 
delay the project. 

3.12.8 The Work shall be in accordance with approved submittals, except that Contractor 
sball not be relieved of responsibility for deviations from requiremen ts of the 
Contract Documents by Design Consultant's approval of SlIop Drawings, Product 
Data, Samples or similar submittals unless Contractor specifically has infonned 
Design Consultant in writing of such deviation at the time of submittal and: 

(I) Design Consultant bas given written approva l in the specific 
deviation as a minor change in the Work; or 

(2) a Change Order or Field Work Directive has been issued 
authorizing the deviation. Contractor shaH not be relieved of 
responsibility for errors or omissions in Shop Drawings, 
Product Data, Samples or similar submittals by Design 
Consultant's approval tbereof. 

3. 12.9 Contractor shall direct specific attention, in writing or on resubmitted Shop 
Drawings, Product Data, Samples or similar submittals, to rev isions other than 
those requested by Design Consultant on previous submittals. In the absence of 
such written notice, Design Consultan t's approval of a resubmission sha ll not 
apply to such revisions. 

3. 12.10 Contractor shall not be required to provide professional services whieh const itute 
the practice of architecture or engineering unless such services specifically are 
required by the Contract Documents for a portion of the Work or unless 
Contractor needs to provide such services in order to carry out Contractor's 
responsibilities for construction means, methods, teChniques, sequences and 
procedures. Contractor shall not be required to provide professional services in 
violation of appl icable law. If professional design services or certifications by a 
design professional related to systems, materials or equipment specifically are 
required ofConlractor by the Contract Documents, Owner and Design Consultant 
will specify all performance and design criteria that such services must satisfy. 
Contractor shall cause such services or certifications to be provided by a properly 
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Texas-licensed design professional, whose signature and seal shall appear on all 
drawings, calculations, specifications, certi fications, Shop Drawings and other 
submittals prepared by such professional. Shop Drawings and other submittals 
related to the Work designed or certified by such professional, if prepared by 
others, shall bear such professional's written approval when submitted 10 Design 
Consultant. Owner and Design Consultant shall be entitled to rely upon the 
adequacy, accuracy and completeness of the services, certifications or approvals 
performed by such design professionals, provided Owner and Design Consultant 
have specified to Contractor all performance and design criteria that such services 
must satisfy. Pursuant to this Section 3.J2.10, Design Consultant will review, 
approve or take other appropriate action on submittals only for the limited 
purpose of checking of conformance with infom1ation given and the design 
concept expressed in the Contract Documents. Contractor shall oat be 
responsible for the adequacy of the performance or design criteria required by the 
Contract Documents. 

3.13 USE OF SITE 

3.13.1 Contractor shall confine construction equipment, the storage of materials and 
equipment and the operations of workers to areas pennitted by taw, ordinances. 
permits or the requirements of the Contract Documents and shall not 
unreasonably eocumber the premises with construction equipment or other 
materials or equipment. 

3.13.2 Contractor shall not load nor permit any part of any structure to be loaded in any 
manner that will endanger the structure, nor shall Contractor subject any part of 
the Work or adjacent property to stresses or pressures that will endanger it. 

3 .13.3 Contractor will abide by all applicable rules and regulations of Owner with 
respect to conduct. including smoking, parking of vehicles, security regulations 
and entry into adjacent facilitics owned by Owner. 

3.13.4 Contractor shall provide access to residcnts and businesses affected by the 
construction of this Project to the greatest extent possible, including providing 
temporary base and asphalt as needed. 

3. 13.5 Contractor shall erect and maintain on Site a Project Bulletin Board, accessible [0 

all Contractor and Subcontractor employees, upon which Contractor shall post 
and maintain, throughout the Project's duration, all employment and safety 
information required by law and Contractor shall include information listing 
Contractor's bonding and insurance agencies/providers, to include agency contact 
names, address and telephone numbers. 

3.13.6 As app licable, Owner will have appropriate Temporary Bench Marks (hereafter 
referred to as "TBM") and a baseline (for both horizontal aod vertical projects, as 
applicable) estab li shed. As of the date of the Not ice To Proceed, it will be 
Conlractor's responsibility to protect, preserve and reestab li sh (if required) the 
TBM and/or baseline. Construction staking and tolerances shall be in accordance 
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with the "Manual of Practice for Land Surveying in the State of Texas Category 
5". 

3.13.7 As applicable, Contractor shall layout its work from an established baseline and 
TBM indicated on the drawings and shall be responsible for alt measurements in 
connection with the layout. Contractor shall furnish. at its own expense, all 
stakes, templates, platforms, equipment, tools, materials and labor required to 
layout any part of the work. Contractor shall provide cut sheets to Owner's 
inspector at minimum seven (7) calendar days prior to construction of street and 
drainage work. Contractor shall es tablish the necessary offsets, hubs and guards 
marked showing control designation and offsets for SAWS Work, if present. 
Contractor shall provide cut sheets for improvements where Sewer profiles are 
provided for various phases of the project and cut sheets for Water profiles, if 
applicable. Contractor shall provide staking and preparation of cut sheets after 
receiving notice to proceed from Owner. If present, Contractor shall provide 
SAWS with cut sheels at minimum (7) calendar days prior to conunence of 
SA WS work. Contractor shall be responsible for maintaining and preserving a 
baseline and TBM indicated on the drawings for duration of construction. If such 
marks are destroyed, Contractor shall replace them at its own expense. At the end 
of construction of the Project, Contractor shall provide Owner a grade certificate 
prepared by a Registered Professional Land Surveyor. nus certificate shall state 
that the infrastructure is constructed in accordance to the construction documents 
or as approved by Owner and the Engineer of Record, wbich is noted on the 
record plan set. 

3.]4 CUTTING AND PATCHlNG 

3.14. 1 Contractor sha ll be responsible for all cutting, fitting or patching required to 
complete tbe Work or to make its parts fit together properly. 

3.14.2 Contractor sha ll not damage or endanger a portion of the Work or a fully or 
partially completed construction by either Owner or separate contractors by 
cutting, patching or otherwise altering such construction, or by excavation. 
Contractor shall not cut or otherwise alter such construct ion by Owner or a 
separate contractor except with written consent of Owner and, if Owner so 
designates, of sllch separate contractor and sa id consent shall not be unreasonably 
withheld. Contractor unreasonably shall not withhold from OWller or a Owner's 
separate contractor Contractor's consent to cutting or othefVI!ise altering the 
Work. 

3.14.3 Any part of the Work damaged by Contractor, either during installation or prior to 
Substantial Completion of the Work (or such earlier date established in Section 
9.9 herein), shall be repaired by Contractor so as to be equal in quality, 
appearance, serviceabi lity and other respects to an undamaged item or part of the 
Work. Where tbis repair cannot fully be accomplishcd, a damaged itcm or part 
shall be replaced by Contactor. 

3.15 CLEANING UP 

Revised 5/1012013 General Condltlons 
42 



3.15.1 During the progress of the Work, Contractor shall keep the Project Site and 
surrounding area including, but not limited to, creeks, drainage channels, 
easements and private property free from accumulations of wasle materials, 
rubbish and other debris resulting from the Work. As applicable, Contractor shall 
clean, sweep, mop, brush and polish, as appropriate, the interior of the 
improvements andlor renovated areas including. but nOl limited 10, any floors, 
carpeting, ducts, fixtures and ventilation units operated during construction, and 
sha ll clean exterior !,'lll1crs, drainage, walkways, dri veways and roofs of debris. If 
Contmctor fails to clean up as provided in the Contract Documents, Owner may 
elect to do so and all costs incurred by Owner shall be paid by Contractor. 

3. 15.2 Prior to Substantial Completion of the Work, Contractor shall remove all waste 
materials, rubbish and debris from and about the premises, as well as all tools, 
appliances, construction equipment and machinery and sllrplus materiaJs, and 
shall leave the Project Site clean and ready for occupancy by Owner. As 
applicable, Contractor shall clCaJl , sweep, mop. brush and polish, to Owner's 
satisfaction, the interior of the improvements amVor renovated areas including, 
but not limited to, any Ooors, carpeting, ducts, fixtures and venti lation units 
operated during construction, and shalt clean exterior gutters, drainage, 
walkways, driveways and roofs of debris. Contractor shall restore to lheir original 
condi tion those portions of the Site not des ignated for alteration by the Contract 
Documents. If Contractor fails to clean up the premises as provided in the 
Contract Documents, Owner may elect to do so and all costs incurred by Owner 
shall be paid by Contractor. 

3.16 ACCESS To WORK. Contractor shall provide Owner and Dcslgn Consultant access to 
Work in preparation and in progress, wherevcr located. 

3.17 PATENT FEES AND ROYALTIES. Cont ractor shall pay all license fees and royalties and 
assume all costs incident to the lise of the performance of the Work or lhe incorporation in 
the Work of any invention, design, process. product or device which is thc subject of patent 
rights or copyrights held by others. If a particular invention. design, process, product or 
device is specified in the Contract Documents for usc in the performance of the Work and 
if to the actual knowledge of Owncr its usc is subject to patent rights or copyrights calling 
for the payment of any license fee or royalty to others, the existence of such rights shall be 
disclosed by Owner in the Contract Docwnents. 

3. t8 L .... ODT;>\ITY PROV1STONS 

3. 18.1 Contractor covenants and agrees to nOLO HARMLESS AND 
UNCONDITIONALLY INDEMNIFY, PROTECT AND DEFEND Owner, its 
electL-d officials, employees, officers, directors, volunteers and representatives of 
Owner, individually or collectively. from and against any and all third party 
claims, demands, actions, liabilities, liens, losses, damages, costs and expenses, of 
every kind and character whatsoever, including without limitation by enumeration 
thc amount of any judgment, penalty, interest, court costs and reasonable legal 
fees incurred in connection witb the same, or the defense ihercof, for or in 
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connection with loss of life or personal injury (including employees of Contractor 
and of Owner) damage to propcrty (other than the Work itself and including 
property of Contractor and of Owner), but only to the extcnt caused by the 
negligent acts or omissions of, or incident to or in connection with or resulting 
from the neg ligent acts or omissions of, Contractor, its agents, servants, 
employees or its Subcontractors and their agents, servants and employees, in 
connection witb the Work to be performed, services to be rendered or materials 10 
be furnished under this Contract, including but not limited to violations of any 
statute, regulation, ordinance or provision of this Contract. Notwithstanding 
anything to the contrary included herein, in no event shall Contractor be liab le for 
claims arising out of accidents resulting from the sale negligence of Owner, aU 
without however, waiving any governmental immunity available to Owner under 
Texas Law and without waiving any defenses of the parties under Texas Law. In 
the event Contractor and Owner arc found jointly liable by a court of competent 
jurisdiction, liability shall be apportioned comparatively. in accordance with the 
laws of the State of Texas without, bowever, waiving any governmental immunity 
available to Owner under Texas law and without waiving any defenses of the 
parties under Texas law. 

3.18.2 In addition to the above, Contractor also covenants and agrees to HOLD 
HARMLESS AND UNCONDITIONALLY INDEMNIFY, PROTECT AND 
DEFEND Owner, its elected officials, employees, officers, directors, volunteers 
and representatives of Owner, individually or collectively, from and against any 
and all third party claims, demands. actions, liabilities. liens, losses, damages, 
costs and expenses of every kind and character whatsoever, including, without 
limitation by enumeration, the amount of any judgment, penalty, interest, court 
costs and reasonable legal fees incurred in connection with the same, or the 
defense thereof, for or in connection with loss of life or personal injury (including 
employees of Contractor and of Owner) damage to property (other than the Work 
itself and including property of Contractor and of Owner), but only to the extent 
caused by the intentional or deliberate misconduct, grossly negligent, willful acts 
or omissions of Contractor, its agents, servants, employees, or its Subcontractors 
and their agents, servants and employees, or in connection with the Work to be 
performed. services to be rendered or materials to be furnished under this 
Contract, including but not limited to violations of any statute, regulation. 
ordinance or provision of this Contract. Notwithstanding anything to the contrary 
included herein. in no event shall Contractor be liable for claims arising out of 
accidents resulting from the sole negligence of Owner, all without however, 
waiving any governmenta l immunity availab le to Owner under Tcxas Law and 
without waiv ing any defenses of tbe parties under Texas Law. In the event 
Conlraetor and Owner are fOlUld joint ly liable by a court of competent 
jurisdiction, liabil ity shall be apportioned comparatively, in accordance with the 
laws of the State of Texas without, however, waiving any governmental immunity 
available to Owner under Texas law aDd without waiving any defenses of the 
parties under Texas law. 
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3.18.3 INTELLECTUAL PROPERTY TNOEM1'OIFICATION. COnlTaC10r shall protect , 
indemnify, and defend and/or handle at its own cost and cxpensc any claim or 
action against Owner, its eJected officia ls, employees, officers, directors, 
volunteers and representatives of Owner, individually or collectively, for 
infringement of any United States Patent, copyright or similar property right 
including, but not limited to, misappropriation of trade secrets and any 
infringement by Contractor and its employee or its Subcontractors and their 
agents, servants and employees, based on any deliverable or any other materials 
furnished hereunder by Contractor and used by either OWller or Contractor within 
tbe scope or this Agreement (unless sa id infringement results directly from 
Contractor's compliance with City's written standards or specifications). 
Contractor docs not warrant against infiingement by reason of Owner's or Design 
Consultant's design of articles or their use in combination with other materials or in 
the operation of any process. Contractor shall have the sale right to conduct the 
defense of any sucb claim or action and all negotiations for its settlement or 
compromise, unless otherwise mutually agreed upon, expressed in writing and 
signed by the parties hereto. Contractor agrees to consult with Owner's City 
Attorney during such defense or negotiations and make good faith efforts to avo id 
any position adverse to the interest of Owner. Owner will make ava ilable to 
Contractor any deliverables and/or works made for hire by Contractor necessary 
to the defense of Contractor against any claim of infringement for the duration of 
Contractor's legaJ defense. 

3.18.4 [f such infringement cla im or action has occurred or, in Contractor's judgment, is 
likely to occur, Owncr sha ll allow Contractor, at Contractor's option and expense, 
(unless such infringement resuhs directly from Contractor's compliance with 
Owners written standards or specifications or by reaSOn of Owner's or Design 
Consultants' design of articles or their use in combination with other materials or 
in the operation of any process for which the City shall be liable) to elect to: 

Revised 511012013 

(I) procure for Owner the right to continue using said deliverable 
andlor materials; 

(2) modify such deliverable and/or materials to become non­
infringing (provided that such modification docs not adversely 
affect Owner's intended usc of the deliverable andlor materials 
as contemplated hereunder); 

(3) replace said deliverable and/or materials with an equally 
suitable, compatible and functionally equivalent non­
infringing deliverable and/or materials at no additional charge 
to Owner; or 

(4) if none of the foregoing alternatives IS reasonably available to 
Contractor, upon written request, Owner shall rerum the 
deliverable andlor materials in question to COnlraetor and 
Contractor shall refund all monies paid by Owner, with respect 
to sucb deliverable andlor materials, and accept return of same. 
If any such cure provided for in this Section 3.18 sha ll fail to 
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satisfy the third-party claimant. these actions shall not relieve 
Contractor from its dcfcnse and indemnity obligations set forth 
in this Section 3.18. 

3.18.5 The indemnification obligations under this Section 3.18 shall not be limited in 
any way by the limits of any insurance coverage or any limitation on the amount 
or type of damages, compensation or benefits payable by, for or to Contractor or 
any Subcontractor, supplier or any other individual or ent ity under any insurance 
policy, workers' compensation acts, disability benefit aets or other employee 
benefits acts. 

3.J 8.6 WORKMEN SAfETY. The Indemnification hereunder shall indude, without 
limiting the generality of the foregoing. liability which could arise to Owner, its 
agents, consultants an<lIor representatives or Design Consultant pursuant to State 
statutes for the safety of workmen and, in addition, all Federal statutes and rules 
existing there under for protection, occupational safety and health to workmen. It 
is agreed that the primary ob ligation of Contractor is to comply with these statutes 
in the perfonnance by Contractor of the Work and that the obligations of Owner, 
its agents, consultants and representatives under said stattItcs are secondary to that 
of Contractor. 

3. 18.7 OTHER PROVISIONS REGARlHl\G INOE.VlNITY 

3.18.7.1 The provisions of this Indenmification solely are for the benefit of the 
Panics hereto and arc not intended to create or grant any rights, 
contractual or otherwise, to any other person or entity. 

3. 18.7.2 The indemnit ies contained herein shall survive the terminat ion of this 
Contract for any rcason whatsoever. 

3. 18.7.3 Contractor shaU, within twenty-one (2 1) ca lendar days, advise Owner in 
writing of any potential or actua l claim or demand against Owner or 
Contractor. as the case may be, known to Contractor and related to or 
arising out of Contractor's activities under this Contract and Contractor 
shall see to the investigation and defense of such claim or demand at 
Contractor's so le cost. Owncr sha ll bave the right, at its option and at its 
own expense, to participate in such defense without reli eving Contractor 
ofaoy of its obligations under this Section 3.18. 

3.18.8 DEt'ENSE COUNSEL. Owner sha ll have the right to approve defense cou.nscJ. of 
which approval shall not be unreasonably withheld, to be retained by Contractor 
in fulfilling its obligation hereundec to defend and indemnify Owner, unless such 
cight is expressly waived by Owner in writing. Contractor shall retain Owner­
approved defense counsel within len (1 0) calendar days of Owner's written notice 
that Owner is invoking its right to Indemnification under this Contract. If 
Contractor fails to retain counsel within such time period, Owner shall have the 
right to retain defense counsel on its own behalf and Contractor shall be liable for 
all costs incurred by Owner. Owner also shall have the right, at its option, to be 
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represented by advisory counsel of its own selection and at its own expense, 
without waiving the foregoing. 

3.19 REPRESENTATIONS AND WAR.R.AI'\TlES. Contractor represents and warrants the following 
to Owner (i n addition to tbe other representations and warranties eontalned in the Contract 
Documents), as an inducement to Owner to execute this Contract, which representations 
and warranties shall survive the execution and delivery of tbe Contract and the Final 
Completion of the Work, that Contractor ; 

3. 19. 1 is financially solvent, ab le to pay its debts as they mature and possessed of 
sufficient working capita l 10 complete the Work and pcrfonn its obligations under 
the Contract Documents; 

3.19.2 is able to furnish the plant, tools, materials, supplies, equipment and labor 
required to complete the Work and perfonn its obligations hereunder and has 
sufficient experience and competence to do so; 

3.19.3 is authorized to do business in the State of Texas and properly is licensed by all 
necessary governmental, public and quasi-public authorities having jurisdiction 
over it, the Work and the site of the Project; 

3.19.4 is acting within its duly authorized powers to execute this Contract and execute 
the performance and obligations thereof; and 

3.19.5 had directed its duly authorized representative(s) to visit the Site of the Work, 
familiarize itself with the local conditions under which the Work is to be 
perrormed and corrclated its observations with the requirements of the Contract 
Documents. 

3.20 BUSINESS STANDARDS. Contractor, in performing it's obligations under this Contract, shall 
estab li sh and maintain appropriate business standards, procedures and controls, including 
tbose necessary to avoid any real or apparent impropriety or adverse impact on the interest 
of Owner or affiliates. Contractor shall review with Owner, at a reasonab le frequency 
during the perfonnance of the Work hereunder, such business standards and procedures 
including, without limitation, those related to the activities of Contractor's employees. 
Subcontrac tors and agents in their relations with Owner's employees, consultants, agents, 
representatives, vendors. Subcontractors, other third parties and tbose relating to the 
placement and admin istration of purchase orders and subcontracts. 

ARTICLE IV. AOM1NISTRA nON OF THE CONTRACT 

4.1 DEStGN CONSULTANT. A Design Consultant is a person registered as an Architect 
pursuant to Tex. Occupations Code Ann., Chapter 1051 , as a Landscape Architect pursuant 
to Texas Occupations Code, Cbapter 1052, and/or a person li censed as a professional 
Engineer pursuant to Texas Occupations Code, Chapter 1001 , or a ftnn employed by 
Owner to provide profess ional arcbitectural or engineering services and exercising overall 
responsibility for tbe design of a Project or a significant portion thereof, and perfonning 
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certain contract administrat ion responsibilities as set forth in its Contract and these Gcneral 
Conditions. If the employment ofa Design Consultant is tenninated, Owner shall cmploy a 
new Design Consul[ant whose status wldcr the Contract Documents shall be that of the 
fonner Design Consultant. 

4.2 ROLES IN ADMINISTRATION OF TIlE CONTRACT 

4.2.1 Owner and Design Consultant wi ll provide administration of the Contract, as 
described in the Contract Documents, and Design Consultant will be Owner's 
representative: 

( I) during construction; 

(2) until final payment is due; and 

(3) with Owner's concurrence, from time to time during the 000-

year period for correction of Work described in Article XII 
herein. 

Design Consultant only will have authority to act on behalf of Owner to the extent 
provided in the Contract Documents, unless otherwise modified in writing by 
Owner in accordance with other provisions of the Contract Documents. 

4.2.2 Owner's instruction to Contractor may be issued through Design Consultant and 
Owner reserves the right to issue instructions directly to Contractor or through 
other designated Owner representatives. Contractor understands that Owner may 
modify the authority of such Design Consultant as provided in the terms of its 
contractual relationship with Design Consultant, and Owner shall, in such event, 
be vested with powers fonnerly exercised by such Design Consultant, provided 
written notice of such modification imm~diately sha ll be served on Contractor. 
Nothing herein shall authorize independent agreements between Contractor and 
Design Consultant, nor shall Design Consultant be deemed to have a legal 
relationship with Contractor. 

4.2.3 Neither Design Consultant nor Owner will have control over, charge of nor be 
responsible for the construction means, methods or techniques, or for the safety 
precautions, quality control program and other programs in connecti on with the 
Work, since these solely are Contractor's righ ts and responsibilities under the 
Contract Documents. Sequencing and procedures will be coordinated and agreed 
upon by Owner, Design Consultant and Contractor. 

4.2.4 Design Consultant will not be responsible for Contractor's failure to perfonn the 
Work in accordance with the requirements of the Contract Documents. Design 
Consultant will not have control over, charge of and will not be responsible for 
acts or omissions of Contractor, Subconlractor, their respect ive agents, employees 
or any other persons or entities perfonning portions of the Work. 
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4_2.5 Owner and Contractor shall endeavor to communicate with each other directly, 
througb Design Consultant andlor through the ODR about matters arising out of 
or relating to the Contract. Communications by and with Design Consultant's 
consultants shall be through Design Consultant Communications by Owner and 
Design Consultant with Contractor's employees Subcontractors and material 
suppliers shall be through Contractor. All communications by and with Owner's 
separate contractors shaH be through Owner. 

4.2.6 Design Consultant will review and approve or take other appropriate action upon 
Contractor's submjttals such as Shop Drawings, Product Data and Samples, but 
only for the limited purpose of checking for confomlanee witb information given 
and thc design concept cx.pressed in the Contract Documenis. Design Consultant 
will perfonn these reviews in a timely fashion so as to not delay the Work. 
Design Consultant promptly will respond to submittals such as Shop Drawings, 
Product Data and Samples pursuant to the procedures set forth in the Project 
Specifications. Review of such submittals is not conducted for the purpose of 
determining the accuracy and completeness of equipment or systems, all of which 
remain the responsibility of Contractor as required by the Contract Documents. 
Design Consultant's review of Contractor's submittals shall not relieve the 
Contractor of the obligations under Sections 3.3, 3.5 and 3.12 herein. Design 
Consultant's review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by Design Consultant, any construction means, 
methods, techniques, sequences or procedures. Design Consultant's approval ofa 
specific item shall not indicate approval of an assembly of which the item is a 
component. 

4.2.7 Upon written request of Owner or Contractor, Design Consultant will issue its 
interprctation of the requirements of the plans and specifications. Design 
Consultant's response to such requests will be made in writing within a time limit 
agreed upon or othenvise with reasonable promptness. If DO agreement is made 
concerning the time within which interpretations required of Design Consultant 
shall be furnished in compliance with this Section 4_2, then no delay will be 
recognized on account of any failure by Design Consultant to furnish such 
interpretations ex.cept for actual substantiated delays, for which Contractor is not 
responsible, occurring more than fifteen (15) calendar days after written request is 
made for the interpretat ions. 

4.2.8 Interpretations and decisions of DeSign Consultant will be consistent with the 
inlent of and reasonably inferable from the Contract Documents and will be in 
writing or in the fonn of drawings. 

42.9 Design Consultant's decisions on matters relating to aesthetic effect will be final 
if consistent with the inten t expressed in the Contract Documents and not 
expressly overruled in writing by Owner. 
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4.3 CLAIMS AND DISPUTES 

4.3.1 DEFINITION. A Claim is a demand or assertion by one of the parties seeking, as a 
matter of right, an adjustment or interpretation of Contract tenns, payment of 
money, extension of time or other relief, with respect to the tenns of the Contract. 
The term "Claim" also includes other disputes and matters in question between 
Owner and Contractor arising out of or relating to the Contract. Claims must be 
initiated by written notice. Except as contemplated by Section 8.2 herein. every 
Claim of Contrdctor, whether fo r additional compensation, additional time or 
other relief including, but not limited to, claims aris ing from concealed 
condi tions. shall be signed and sworn to by an authorized corporate officer (i r not 
a corporation, then an official of the company authorized to bind Contractor by 
his/her signature) of Contrac tor, verifying the truth and accuracy of the Claim. 
The responsibility to subsrantiate a Claim shall rest with the party making the 
Claim. 

4.3.2 T IM E LIMIT ON CLA IMS. Except for those Claims resulting from unusually 
severe weathe r, as addressed in Section 4.3.6 here in , Contractor Claims must be 
initiated within fifteen (IS) calendar days after occurrence oftbe event giving rise 
to such Claim. Claims by Contractor must be submitted by written notice to both 
Owner and Design Consultant. Claims by Owner must be submitted by written 
nolice to Contractor. Failure by ContTactor to submit written notice of the claim 
within fifteen (15) calendar days shall constitute a waiver of such claim. 

4.3.3 CONTINUING CONTRACT PERFORMAl"CE. Pending final resolution of a Cla im, 
except as otherwise agreed in writing or as provided in Sections 4.5.1 , Section 
9.7.1 and Article 14 berein. Contractor sha ll proceed diligently with performance 
of the Contract and Owner shaH cont inue to make payments in accordance wi th 
the Contract Documents. 

4.3.4 Cl.AIMS FOR CONCEALED OR UNKrOOWN C OND ITIONS. If condi tions are 
encountered at the Site which either are subsurface or are otherwise concealed 
physical conditions which were not known to Contractor and which differ 
materia lly from those indicated in tbe Contract Documents or in the reports of 
investigati ons and tests of subsurface and latent physical conditions provided by 
Owner to Contractor prior to the preparation by Con tTactor of its Bid, as referred 
to above, or are unknown physical conditions of an unusual nature, which differ 
materially from those ordinarily found to exist and generally recognized as 
inherent in constructi on activities of the character provided for in the Contract 
Documents in the general vicinity of the Project site, then Contractor promptly 
shall notify Owner and Design Consultant of such conditions before conditions 
are disturbed, and in no event more than three (3) workdays after first observation 
of the conditions. Upon notification by Contractor, Design Consultant promptly 
wi ll invest igate such conditions and report its findings to Owner. If Owner and 
Contractor cannot agree on an adjustment to the Contract Sum or Contract Time, 
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the adjustment shall be subject to dispute resolution pursuant to Section 4.5 
herein. 

4.3.5 CLAIMS FOR ADDITIONAL COST. If Contractor wishes to make a Claim for an 
increase in the Conlraci Sum, wrineo notice as provided in this Section 4.3 shall 
be given and accepted by Owner before proceeding to execute the Work, provided 
that prior notlcc is not required for Claims relating to an emergency endangering 
life or property. Contractor shall file a Claim in accordance with this Section 4.3 
if Contractor believes additional cost is involved for reasons including. but not 
limited to: 

(I) a writlcn intcrpretation from Design Consultant; 

(2) an order by Owner to stop the Work where Contracto.r was 
not at fault; 

(3) a written order for a minor change in the Work issued by 
Design Consultant; 

(4) failure of payment by Owncr; 

(5) termination of the Contract by Owner for convenience; 

(6) Owner's suspension; or 

(7) other reasonablc grounds. 

4.3.6 CL.AIMS FOR ADDITIOi'AL. T IME 
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4.3.6.1 Ir Contractor wishes to make Claim for an increase in the Contract Time, 
written notice, as required in this Section 4.3, shall be given. Contractor's 
Claim shall include an estimate of probable impact of delay on progress of 
the Work in accordance with Section 3.10.11 herein. In the case of a 
continuing delay, only one Claim is necessary. 

4.3.6.2 Contractor shall be entitled to an extension of the Contract Time for delays 
or disruptions due to unusually severe weather ill excess of that nonnally 
experienced at the job site, as detcrmined from climatological data set forth 
by National Weather Service and which affects the Project's critical path. 
Contractor shall bear the entire economic risk of all weather delays and 
disruptions. Contractor shall not be entitled to any increase in the Contract 
SUID by reason or such delays or disruptions. With regard to Vertical 
projects with Owner, requests for all extension of time, pursuant to this 
Section 4.3.6, shall be submitted to Owner and Design Consultant not later 
than the fifteenth (15 th

) calendar day of the month following the month 
during which the delays or disruptions occurred and shall include 
documentation and all details reasonably available, demonstrating the 
nature and duration of the delays or disruptions and their effect on the 
critical path of the Schedule. With regard to Horizontal projects with 
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Owner, upon Contractor reaching Substantial Completion, Owner and 
Contractor will look back at the entire duration of the calendar day Project 
and review the totality of what Contractor claims were unusually severe 
weather disruptions. If the Project was delayed or disrupted due to 
unusually severe weather in excess of tbat normally experienced over the 
entire dura.tion of the Project, Contractor may make a Claim for an 
extension of the Contract Time for delays or disruptions due to unusually 
severe weather in excess of that normally experienced at the job site, as 
determined from climatological data set forth by National Weather Service 
and which affects the Project's critical path. Any lime extension granted to 
Contractor for either Vertical or Horizontal projects under Section 4.3.6 
shall be non-compensatory . 

4.3.7 INJURY OR DAMAGE TO PERSON OR PROPERTY. If either party to the Contract 
suffers injury or damage to person or property because of an act or omission of 
the otber party or an act or omission of others for whose acts such other party 
legally is responsible (including, with rcspect to Owner, the acts or omissions of 
Owner's separate contractors). written notice of such injury or damage, whether 
or not insured, shall be given to the other party within a reasonable time not 
exceeding three (3) calendar days after the discovery of the injury or damage. 
The written notice shall provide sufficient detail to enable the other party to 
investigate the injury or damage. 

4.3.8 CUANGE IN UNIT PRICES. As applicable, ifunit prices are stated in the Contract 
Documents or subsequently agreed upon by Owner and Contractor and if 
quantities originally contemplated are materially changed in a proposed Change 
Order or Field Work Directive so that application of such unit prices to quantities 
of Work proposed will cause substantial inequity to Owner or Contractor, the 
applicable unit prices shall be equitably adjusted. 

4.3.9 CLAIMS FOR CONSEQUENTIAL DAMAGES. Except as otherwise provided in this 
Contract, in calculating the amount of any Claim or any measure of damages for 
breach of contract (such provision to survive any termination following such 
breach), the following standards will apply both to Claims by Contractor and to 
Claims by Owner; 
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4.3.9.1 No consequential, indirect, incidental, punitive or exemplary damages will 
be allowed, whether or not foreseeable, regardless of whether based on 
breach of contract, tort (including negligence), indemnity, strict liability or 
other bases of liability. 

4.3.9.2 No recovery shall be based on a comparison of planned expenditures to 
total actual expenditures, on estimated losses of labor effic iency, on a 
comparison of planned man loading to actual man loading or 00 any other 
similar analysis that is used to show total cost or other damages. 
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4.3.9.3 Damages are limited to extra costs specifically shown to directly have been 
caused by a proven wrong for which the other party is claimed to be 
responsible. 

4.3.9.4 The maximum amount orany recovery for delay, to the extent damages for 
delay arc not otherwise disallowed by the terms of the Contract 
DocumenLS, shall be as is provided in Article VlII herein. 

4.3.9.5 No damages will be allowed for home officc overhead or other home office 
charges or any Eichleay fannula calculation, except or unless as expressly 
authorized by the Contract Documents. 

4.3.9.6 No profit will be allowed on any damage Claim. except or unless as 
expressly authorized by the Contract Documents. 

4.3.10 SUBCONTRACTOR PASs-THROUGH CLAIMS. In the evenllhal any Subcontractor 
of Contractor asserts a Claim to Contractor that Contractor seeks to pass through 
to Owner under the Contract Documents, any entitlement to submit and assert the 
Claim as [0 Owner shall be subject to: 
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4.3.10.1 the requirements of Section 4.3 herein of these General Conditions; and 

4.3.10.2 the following additional three (3) requirements listed below, all three of 
said additional requirements shall be conditions precedent to the 
entitlement of Contractor to seek and assert such Claim against Owner: 

(I) Contractor sha ll : 

(a) have direct legal liability as a matter of contract, 
common law. or statutory law to Subcontractor for the 
claim that Subcontractor is asserting; or 

(b) have entered into a written liquidating 
agreement with Subcontractor, prior to the Claim's 
occurrence, under which Contractor has agreed to be 
legally responsible to the Subcontractor for pursing the 
assertion of such Claim against Owner under said 
Contract and for paying to Subcontractor any amount 
that may be recovered, less Contractor's included 
markup (subject to the limits in the Contract 
Documents for any markup). The relationship, liability 
or responsibilities shall be identified in writing by 
Contractor 10 Owner at the time such Claim is 
submitted to Owner and a copy of any liquidating 
agreement shall be included by Contractor in the 
Claim submittal materials. 
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4.3.11 

(2) Contractor shall have reviewed the Claim of the Subcontractor 
prior to its submitta l to Owner and independently shaH have 
evaluated such Claim in good faith LO detennine the extent to 
which the Claim is believed in good faith to be valid. 
Contractor sha ll inform Owner that Contractor has made a 
review, evaluation, and detennination that the Claim is made in 
good faith and is believed to be va lid . 

(3) Subcontractor making the Cla im to Contractor shall certify to 
both Contractor and Owner that it has compiled, reviewed and 
evaluated the merits of such Claim and that the Claim is 
believed in good faith by Subcontractor to be valid. A copy of 
the certification by Subcontractor shall be included by 
Contractor in the Claim submittal materials. 

4.3.10.3 Any failure of Contractor to comply with any of the foregoing 
requirements and conditions precedent with regard to any such Claim 
shall constitute a waiver of any entitlement to submit or pursue such 
Claim. 

4.3.10.4 Receipt and review of a Cla im by Owner under this Section 4.3 shall 
not be construed as a waiver of any defenses to the Claim available to 
Owner under the Contract Documents or at law. 

OWNER'S RIGHT TO ORDER ACCELERATIO~ AND TO DENY CLAIMED Af\D 

ApPROPRIAn: TIME EXTENSIOl"S, IN WnOLE OR IN PART. Contractor 
acknowledges and agrees that Substantial Completion of the Work by or before 
the Scheduled Completion Date is of substantial importance to Owner. Tbe 
following provisions, therefore, will app ly: 

4.3.11.1 If Contractor falls behind the approved constructi on schedule for 
whatever reason, Owner shall have the right, in Owner's sole discretion, 
to order Contractor to develop a schedule recovery plan to alter its work 
sequences or to otherwise accelerate its progress in such a manner as to 
achieve Substantial Completion on or before the Contract Time 
completion date or such other date as Owner reasonably may direct. 
Upon receipt, Contractor shall take any and all action necessary to 
comply with Owner's order. tn such event, any possible right, if any. of 
Contractor to additional compensation for any acceleration shall be 
subject to thc terms of this Section 4.3.1 L 
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4.3.11.2 In the event Owner agrees that Contractor is entitled to an extension of 
Contract Time and Contractor properly has initiated a Claim for a time 
extension in accordance with Section 4.3(a) herein, Owner shaU have the 
right, in Owner's sole discretion, to deny any portion of Contractor's 
Claim for an extension of Contract Time and order Contractor to exercise 
its commercially reasonable efforts to achieve Substantial Completion on 
or before the date that would have been required, but for the existence of 
the event giving rise to the Claim, by giving written notice to Contractor 
provided within fourteen (14) calendar days after receipt of Contractor's 
Claim. If Owner denies Contractor's claim for an extension of Contract 
Time under this Section 4.3.11, either in whole or in part, Contractor 
shall proceed to prosecute the Work in such a manner as to achieve 
Substantial Completion on or before the then-existing Scheduled 
Completion Datc. If, after initiating good faith acceleration efforts and is 
it shown that, through no fault of Contractor, Contractor felI behind on 
the approved construction schedule and Contractor still is unable to 
achieve Substantial Completion within the originally scheduled Contract 
Time, Owner will not be entitled to liquidated damages. Nothing in this 
Section 4.3.11.2 shall prohibit Contractor from filing a Claim for an 
extension of time Contractor feels it may be owed. 

4.3.11.3 If Owner orders Contractor to accelerate tbe Work wlder Section 
4.3.11.2 herein , and Contractor would have been entitled to a time 
extension for a reason specifically allowed under the Contract Docwncnts 
for an amount of time that would have justified approval by Owner if not 
for the need and right to complete the Project within the stipulated period, 
Contractor may initiate a Claim for schedule recovery or acceleration 
costs, pursuant to Section 4.3.1 herein. Any resulting Claim for these 
costs properly initiated by Contractor under Section 4.3.1 herein shall be 
limited to those reasonable and documented direct costs of labor, 
materials, equipment and supervision solely and directly attributable to 
the actual recovery or acceleration activity necessary for Contractor to 
bring the Work back within the then existing approved construction 
schedule. These direct costs of Contractor i.Delude, but arc not limited to, 
the premium portion of overtime pay for additional crew, shift, or 
equipment costs, if requested in advance by Contractor and approved in 
writing by Owner. A percentage markup for the prorated cost of 
premium on the existing perfonnance and payment bonds and required 
insurance, profit and fie ld overhead, not to exceed the markups permined 
by this Contract, will be allowed 00 the claimed costs. NO OTHER 
MARKUP FOR PROFIT, OVERHEAD (INCLUDLNG, BUT NOT 
LfMITED TO, HOME OFFICE OVERHEAD) OR ANY OTHER 
COSTS WILL BE ALLOWED ON ANY ACCELERATION 
CLAIM. Owner shall not be liable for any costs related to an acceleration 
elaim other than those described in this Section 4.3.11 . 
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4.3.12 No WAIVER OF GOVERi\'MENTAL [l\1~IUNITY. Nothing in this contract shall be 
construed to waive Owner's Governmental Immunity from a lawsuit, which 
fmmunity is expressly retained to the extcnt it is not clearly and unambiguously 
waived by State law. 

4.4 REsoLunON OF' CLAD'IS AND DISPUTES 

4.4. J Claims by Contractor against Owner and Claims by Owner against Contractor, 
including those alleging an error or omission by Design Consultant but excluding 
those arising under Sect jon 10.3 and Section LO.5 berein, shall be referred 
initially to Design Consultant for consideration and recommendation to Owner. 

4.4.2 An initial recommendation by Design Consultant shall be required as a condition 
precedent to mediation or litigation of all Claims by the panics arising prior to the 
date final payment is due, unless thirty (30) calendar days have passed after £he 
Claim bas been referred to Design Consultant with no recommendation having 
becn rendered by Design Consultant. 

4.4.3 Design Consultant will review Claims and, within tcn (10) work days of receipt of 
a Claim, take one or more of the following actions: 

(I) request additional supporting data from the party making the 
Claim; 

(2) issue all initial recommendation; 

(3) suggest a compromise; or 

(4) advise the parties that Design Consultant is unable to issue an 
initial Recommendation, due to a lack of sufficient information 
or conflict of interest. 

4.4.4 Following receipt of Design Consultant ' s initial recommendation regarding a 
Claim, Owner and Contractor shall attempt to reach agreement as to any 
adjustment to the Contract Sum and/or Contract Time. If no agreement is 
reached, either party may request mediation of the dispute, pursuant to Section 
4.5 herein. 

4.4.5 ffDesign Consultant requests either or any pany to provide a response to a Claim 
or to fum ish additional supporting data, such requested party shall provide a 
response or the requested supporting data to Design Consultant, advise Design 
Consultant when the responsc or supporting data will be furnished or advise 
Design Consultant that no response of supporting data will be furnished. 

Revised 5(1012013 General CondItions 
56 



4.4.6 With receipt of all information requested by Design Consultant, Design 
Consultant shall review the Claim and all received information within ten (10) 
ca lendar days of receipt of the infonnation and sha ll take one of the following 
actions: 

(I) issue a recommendation; 

(2) suggest a compromise; or 

(3) advise the parties Design Consultant is unable to issue a 
recommendation due to lack information or conflict of interest. 

4.4.7 Upon Design Consultant' s action or inaction, the two parties may agree to accept 
recommendations made by either party or may request mediation of the dispute 
pursuant to Section 4.5 herein. 

4.4.8 WAIVER Of LIEI'". It is understood that, by virtue of this Contract , no mechanic, 
contractor, material man, artisan or laborer, whether skilled or unskilled, ever 
shall, in any manner, have a claim or acquire any lien upon the building or any of 
the improvements of whatever nature or kind so erected or to be erected by virtue 
of this Contract, nor upon any of the land upon which sa id building or any of the 
improvements are so erected, built or situated. 

4.5 ALTERNATIVE DISPUTE RESOLUTION 

4.5.1 CONTINUATION Of WORK PENDING DISPUTE RESOLUTION. Each party is 
required to continue to perform its obligations under this Contract pending tbe 
final resolution of any dispute arising out of or relating to this Contract, unless it 
would be impossible or impracticable under the circumstances then present. 

4.5.2 REQUIREMENT FOR SENIOR LEVEL NEGOTIATIONS. Before invoking mediation 
or any other alternative dispute process set forth herein, the parties to this 
Contract agree that they first shall try to resolve any dispute arising out of or 
related to this Contract through discussions directly between those senior 
management representatives within their respective organizations who have 
overall managerial responsibility for similar projects. Both Owner and Contractor 
agree tbat this step shall be a condition precedent to use of any other alternative 
dispute resolution process. If the parties' senior management representatives 
cannot resolve the dispute within thirty (30) calendar days after a party delivers a 
written notice of such dispute to the other, then the parties shall proceed with the 
alternative dispute resolution process contained in Section 4.5 herein, including 
mediation and/or litigation. All negotiations pursuant to this Section 4.5 are 
confidential and shall be treated as compromise and settlement negotiations for 
purposes of applicable rules of evidence. 
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4.5.3 MEDIATION. In the event that Owner and/or Contractor contend that the other has 
committed a material breach of this Contract, or the two parties can not reach a 
resolution of a claim or dispute pursuant to Section 4.4 herein. as a condition 
preceding to filing a lawsuit, either party shall request mediation of the dispute 
with the following requirements: 

4.5.3.1 Request for mediation shall be in writing, and shall request that the 
mediation commence not less than thirty (30) or morc than ninety (90) 
calendar days lo\lowing the date of the request, ex.cept upon agreement 
of both parties. 

4.5.3.2 In the event Owner and Contractor are unable to agree to a date for the 
mediation or to the identity oflhe mediator(s) within thirty (30) calendar 
days following the date of the request for mediation, all conditions 
precedent in this Section 4.5 shall be deemed to have occurred. 

4.5.3.3 The parties shall share the mediator's fee and any mediation filing fees 
equally. Venue for any mediation or lawsuit arising under this Contract 
shall be in Bexar County, Tex.as. Any agreement reached in mediation 
shall be enforceable as a settlement agreement in any court having 
jurisdiction thereof No provision of this Contract shall waive any 
immunity or defense. No provision of this Contract is consent to a suit. 

4.6 INTERNET-BASED PROJECT MANAGEME{\:T SYSTEMS. AI its option, Owner may 
administer its design and construction management through 311 Internet-based Project 
Management system. In such cases, Contractor shall conduct communication through this 
medium and perform all Project~rclated functions utilizing this management system, [0 

include all correspondences, submittals, Requests for lnfonnation. vouchers, payment 
requests and processing, Amendments, Change Orders and other administrative activities. 
Whcn such a management system is employed, Owner shall administer the software, 
provide training to Project Team Members and shall make the so[t\vare accessible via the 
Internet to all Project Team Members. 

ARTICLE v. SUBCONTRACTORS 

S.t DEftNITION 

A Subcontractor is a person or entity that has a direct contract with the Contractor to 
perform a portion of the Work at the site. The term "Subcontractor" is referred to 
throughout the Contract Documents as if singular in number and means a Subcontractor or 
an authorized representative of Subcontractor. The tenn "Subcontractor" docs not include 
a separatc contractor or Subcontractor of a separate contractor. 
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5.2 AWARD OF SUBCONTRACTS A.\'I;u OTHER CONTRACTS FOR PORTIONS OFTHE WORK 

5.2.1 Contractor shall , prior to entering into an agreement with such Subcontractor, 
notify Q\\.'TIcr in writing of the names of all proposed firsHier Subcontractors for 
the Work. 

5.2.2 Contractor shall not employ any Subcontractor or oilier person or organization 
(including those who arc to furnish the principal items of materials or equipment), 
whether initially or as a substitute, against whom Owner may have reasonable 
objection. A Subcontractor or other person or organization identified in writing to 
Owner, prior to the Notice of Award and not objected to in writing by Owner prior 
to the Notice of Award, will be deemed acceptable to Owner. Acceptance of any 
Subcontractor, other person or organization by Owner shaH not constitute a waiver 
of any right of Owner to reject defective Work. If Owner, after due invesligation, 
has reasonable objection to any Subcontractor, other person or organization 
proposed by Contractor after the Notice of Award, Contractor will be required to 
submjt an acceptable substitute. Contractor shall not be required to employ any 
Subcontractor, otber person or organization against whom Contractor has 
reasonable objection. 

5.2.3 Contractor fully shall be responsible to Owner for all acts and omissions of its 
Subcontractors, persons and organizations directly or indirectly employed by them 
and persons and organizations tor whose acts any of them may be liable to the 
same exient that Contractor is responsible for the acts and omissions of persons 
directly employed by Contractor. Nothing in the Contract Documents shall create 
any contractual relationship bel\vecn Owner and any Subcontractor or other person 
or organization having a dIrect contract with Contractor, nor shall it create any 
obligation on the part o[ Owner to payor to see to tbe payment of any moneys due 
any S-ubcontractor or other person or organization, except as may otherwise be 
required by law. Owner may furnish to any Subcontractor or other person or 
organization, to the extent practicable, evidence of amounts paid to Contractor on 
account ofspecific Work done. 

5.2.4 The divisions and sections of the Specifications, as well as the identifications of 
any Drawings, shall not control Contractor in dividing the Work among 
Subcontractors or delineating the Work to be performed by any specific trade. 

5.2.5 All Work performed for Contractor by a Subcontractor will be performed pursuant 
to an appropriate agreement between Contractor and Subcontractor which 
specifically binds Subcontractor to the applicable terms and conditions of the 
Contract Documents for the benefit of Owner. 

5.2.6 SBEDAIDBE REpORTING AND AUDITIl"G. During the term of the contract, 
Contractor must report the actual payments to all SBEDA or DBE (as applicable) 
Subcontractors and Suppliers in the time intervals and fonnat prescribed by 
Owner. Owner reserves the right, at any time during the term of this Contract, to 
request additional infonnation, documentation or verification of payments made to 
such Subcontractors and suppLiers in connect ion with this Contract. Verification 
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of amounts bClng reported may take (he form of requesting copies of canceled 
checks paid to SBEDA or DBE Subcontractors and suppliers and/or confirmation 
inquiries directly to the SBEDA or DBE participams. Proof of payments, such as 
copics of canceled checks, properly must identify the Project name or Project 
number to substantiate a SBEDA or DBE payment for the Project. 

5.2.7 SMALL BUSll'O[SS SUBCONTRACTOR SUBSTITUTIONS. Reference SBEDA or DBE 
Requirements in Supplementary Conditions for Subst itution of Subcontractors. 
Failure to follow such procedures is an event of default under this Contract and 
may be grounds for tennination. 

5.3 SUB-CONTRACTUAL RELATIONS 

5.3.1 By appropriate agreement, written where legally required for validity, Contractor 
shall require each Subcontractor, to the extent of the Work to be performed by 
Subcontractor, to be bound to the Contractor by tcnns of the Contract Documents 
and to assume toward Contractor all the obligations and responsibilities, including 
the responsibility for safety of Subcontractor's Work and workers, which 
Contractor, by these Documents, assumes toward Owncr and Design Consultant. 
Each Subcontractor agreement shall preserve and protect the rights of Owner and 
Design Consultant under the Contract Documents, with respect to the Work to be 
performed by Subcontractor, so that subcontracting thereof will not prejudice such 
rights. Where appropriate, Contractor shall require eacb Subcontractor to entcr 
into similar agreements with Sub-Subcontractors. Contractor shall make available 
to each proposed Subcontractor, prior to the execution of all Subcontractor 
agreemcnt(s), copies of the Contract Documents to which Subcontractor(s) will be 
bound. Subcontractors similarly will make copies of applicable portions of such 
documents availab le to their respective proposed Sub-Subcontractors. 

5.4 CO~TJNGEI\'T ASStG~!\IENT OF SUBCONTRACTS 

Each Subcontractor agreement for a portion oftbe Work assigned by Contractor to Owner 
shall provided that: 

5.4.1 assignment is effective only after termination of the Contract by Owner and only 
[or those Subcontractor agreements which Owner accepts by notifying 
Subcontractor and Contractor in writing; and 

5.4.2 assignment is subject to the prior rights of the Surety, if any, obligated under bond 
reiating to the Contract. 

5.4.3 upon any such assignment, if the Work has been suspended for more than thirty 
(30) calendar days, Subcontractor's compensation equally shall be adj usted for 
increase in cost resulting from the suspension. 
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ARTICLE VI. CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTS 

6.1 OWNER'S RJCIIT TO PERFORM CONSTRUCTION Ai"D TO AWARD SEPARATE COF'TRACTS 

6.1 . 1 Owner reserves the right to perform construction or operations related to the 
Project with Owner's own forces and to award separate contracts in connection 
wiLh other portions of the Project or other construction or operations on the Site 
under General Conditions orthe Contract identical or substantially similar to these. 
If Contractor claims that a delay or additional cost is involved, due to sucb action 
by Owner, Contractor shall make a Claim as provided in Section 4.3 herein. 

6.1.2 When separate contracts arc awarded for djrrerent portions of the Project or for 
other construction or operations on the Project Site, the term "Contractor" in the 
Contract Documents in each case shall mean the Contractor that executes each 
separate Owner-Contractor Agreement. 

6.1.3 Owner shall provide for coordination of the activities of Owner's own forces and 
of each separate contractor with the Work of Contractor and Contractor fully shall 
cooperate with said coordination. Contractor shall participate with other separate 
contractors and Owner in reviewing all construction schedules when directed by 
Owner to do so. Contractor shall make any revisions to its constTuction schedule 
deemed necessary after said joint review and mutual agreement. The revised 
construction schedules then shall const irute tbe schedules to be used by Contractor. 
separate contractors and Owner until subsequently rcvised. 

6.1.4 Unless othe""isc provided in the Contract Documents, when Owner and Owner's 
own forces perfoml construction or operation related to the Project, Owner shall be 
subject to the same obligations and to have the same rights that apply to Contractor 
under these General Conditions and the Contract Documents. 

6.2 MUTUAL RESPOi\'SlBllITY 

6.2.1 Contractor shall afford Owner and Owner's separate contractor(s) reasonable 
opportunity for the introduction and storage of materials and equipment. the 
pcrfonnance of their activities and the coordination of Contractor's construction 
and operations witb theirs, as required by the Contract Documents. 

6.2.2 If part of Contractor's Work depends, for proper execution or results, upon the 
construction or operations by Owner or a separate contractor, Contractor shall, 
prior to proceeding with that portion of the Work, promptly report to Owner 
apparent discrepancies or defects in such other construction that would render it 
Wlsuitable for such proper execution and results. Failure of Contractor to so report 
shall constitute an acknowledgment that Owner's separate contractor's completed 
or partially completed construction is fit and proper to receive Contractor's Work, 
except as to defects not then reasonably discoverable. 

6.2.3 Owner shall be reimbursed by Contractor for costs incurred by Owner which are 
payable to a separate contractor because of delays, improperly timed activities or 
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defective construction of Contractor. Owner shall be responsible to Contractor for 
costs incurred by Contractor because of delays, improperly timed activities and 
damage to the Work or defective construction of Owner's separate contractor(s). 

6.2.4 Contractor promptly sha ll remedy any damage wrongfu lly caused by Contractor or 
its Subcontractor(s) 10 aoy completed or partially completed construction or to 
property of Owner or Owner's separate contractor(s}, as provided in Section 
J 0.2.5 herein. 

6.2.5 Owner and each separale contractor shall have the same responsibilities for cutting 
and patching as are described for Contractor in Section 3.14 herein. 

6.3 OWNER'S RIGHT To CLEAN UP. If a dispute arises among or between Contractor, 
Owner's separate contractor(s) and Owner, as to the responsibility under their respective 
contracts for maintaining the premises and surrounding area frec from waste materials and 
rubbish, Owner may clean up and those costs will be allocated amongst those panics 
responsible. 

ARTICLE VlI. CHANGES LN THE WORK 

7.1 GENERAL 

7.1.1 Changes in the Work may be accompl ished, after the execution of the Cont'ract and 
without inva lidating the Contract, by Change Order, Field Work DirectivelForce 
Account or order for a minor change in the Work that does not affect the Contract 
Time or the ContTact Sum, subject to the limitations slated in this Article vn and 
elsewhere in the Contract Documents. 

7.1.2 A Change Order shall be based upon agreement among the Owner and Contractor; 
a Field Work Directive requires a directive by Owner and, if necessary, Design 
Consultant and mayor may not be agreed to by Contractor; and an order for a 
minor change ill the Work that docs not affect the ContIact Time or the Contract 
Sum may be issued by Owner. 

7.1.3 Changes in the Work shall be performed under applicable provisions of tbe 
Contnlct Documents and Contractor promptly shall proceed with the changed 
Work, unless otherwise provided in a Change Order, Field Work Directive or order 
for a minor cbange in the Work or in this Article VII. 

7.1.4 Changes resulting from Change Orders, Field Work Directives or orders for minor 
changes shall be recorded by Contractor on the As-Built record documents. 

Revised 5/1012013 General CondiUons 
62 



7.2 CHANGE ORDERS 

7.2.1 A Change Order is a written modification of the Contract signed by both Owner 
and Contractor (and approved by City Council, if required) that authorizes an 
addition, delction or revision in the Work or an adjustment in the Contract Sum or 
the Contract Times and is issued on or after the Effective Date of the Agreement. 

7.2.2 Methods used in determining adjustments to the Contract Sum may include those 
listed in Section 7.3.4 herein. 

7.2.3 Acceptance of a Change Order by Contractor shall constitute a full accord and 
satisfaction for any and all claims and costs of any kind, whether direct or indirect, 
including, but not limited to impact, delay or acceleration damages arising from 
the subject matter of the Change Order. Each Change Order shall be specific and 
final as to prices and any extensions of time. with no reservations or other 
provisions allowing for future additional money or time as a result of the particular 
changes identified and fully compensated in the Change Order. The execution of a 
Change Order by Contractor shall constittJ.tc conclusive evidence of Contractor's 
agreement to the ordered cbanges in the Work, cost and additional time, if any . 
This Contract, as amended, forever releases any Claim against Owner for 
additional time or compensation for matters relating to or arising out of or 
resulting from the Work included within or affected by the executed Change 
Order. This release of any Claim applies to CIDims related to the cumulative 
impact of all Change Orders and to any Claim related to the effect of a change on 
unchanged Work. 

7.2 .4 Owner or Design Consultant will prepare Cbange Orders and Field Work 
Directives and will have authority to order minor changes in the Work not 
involving an adjustment in the Contract Sum or an extension of the Contract Time. 
Such changes shall be effected by written order, which Contractor promptly shall 
carry out and record on the As-Built record documents. 

7.2.5 Contractor and Subcontractors shall be entitled to include overhead and profit in 
any Change Order only as provided by Project Specifications. 

7 .3 FIELD WORK DIRECflVES 

7.3.1 A Field Work Directive is a written directive signed by Owner and, if necessary, 
Design Consultant directing a change in tbe Work prior to agreement on an 
adjustment, if any, in the Contract Sum or Contract lime, or both. Owner may, by 
Field Work Directive and without inval,idating tbe Contract, order changes in the 
Work within the general scope of the Contract consisting of additions. deletions or 
other revisions, with any changes to the Contract Sum and/or the Contract Time to 
be adjusted according to the terms of this Section 7.3. 

7.3.2 A Field Work Directive shall be used in the absence or total agreement on the 
terms of a Change Order. Owner will issue a Field Work Directive to Contractor 
with a defined Not-To-Exceed dollar amoun t ror the scope of Work defined. 
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7.3.3 Upon receipt of a Field Work Directive, Contractor promptly shall proceed with 
the change in the Work involved and, in writing, advise Owner of the Contractor's 
agreement or disagreement with the method, if any, prO\·ided in the Field Work 
Directive for detcnnining the proposed adjustment in the Contract Sum or Contract 
Time. 

7.3.4 If the Field Work Directive provides for an adjustment to the Contract Sum, the 
adjustment shall be based on one of the following methods, as applicable: 

7.3.4.1 mutual acceptance of a lump sum properly itemized and supported by 
sufficient substantiating data to permit evaluation; 

7.3.4.2 prices, including unit prices, stated in the Contract Documents or 
subsequently agreed upon; 

7.3.4.3 cost to be determined in a manner agreed upon by Owner and Contractor 
and a mutually acceptable fixed or percentage fec; or 

7.3.4.4 as provided in Section 7.3.6 herein. 

7.3.5 If Contractor does not respond promptly or disagrees with the method for 
adjustment in the Conlract Sum, the method and the adjustment shall initially be 
determined by Design Consultant on the basis of reasonable eoslS and savings 
attributable to the change including, in case of an increase in the Contract Sum, as 
applicable, a reasonable allowance for overhead and profit. In sucb case, and also 
under Section 7.3.4.3 herein, Contractor shall keep and present, in such fonn as 
Owner may prescribe, an itemized and detailed accounting together with 
appropriate supporting data. Unless otherwise provided in the Contract 
Documents, costs for the purposes of this Section 7.3.5 shall be limited to the 
following: 

Revised 5/t012013 

7.3.5. t costs of all labor, including social security, old age and unemployment 
insurance, fringe benefits required by Law, agreement or custom, and 
workers' compcnsation insurance; 

7.3.5.2 costs of all materials, supplies and equipment, including cost of 
transportation, storage installation, maintcnance, dismantJing and removal. 
whether incorporated or consumed; 

7.3.5.3 rental costs of all machinery and equipment, exclusive of hand tools, 
whether rented from Contractor or others, including costs of transportation, 
installation, minor repairs and replacements, dismantling and removal; 

7.3.5.4 expenses incurred in accordance with Contractor's standard personnel 
policy for travel approved in writing by Owner in advance; 

7.3.5.5 costs of premiums for all bonds and insurance, pennit fees and allowable 
sales, use or similar taxes related to the Work; 

Genera! Conditions 



7.3.5.6 all additional costs of supervision and field office persormel directly 
attributable to the change; and 

7.3.5.7 all payments made by the Contractor to Subcontractors. 

7.3.6 The amount of credit to be allowed by Contractor 10 Owner for a deletion or 
change which results in a nct decrease in the Contract Sum shall be actual net cost 
of the deleted or change Work, plus Contractor's allocated percent for profil and 
overhead, as confinned by Design Consultant, subject to any equitable adjustment 
recommended by Design Consultant and approved by Owner. When both 
addi tions and credits covering related Work or substitutions are involved in a 
change, the allowance for overhead and profit shall be figured on the basis of net 
increase or decrease, if any, with respect to that change. 

7.3.7 If Owner and Contractor agree with the detcrmination made by Design Consultant 
concerning the adjustments in the Contract Swn and Contract Time, or otherwise 
reach agreement upon the adjustments, such agreement shall be effective 
immediately and sha ll be recorded by preparation and execution of ao appropriate 
Change Order. 

7.3.8 Lf Owner and Contractor can not reach an agreement on either an adjustment on 
the Contract Sum and Contract Time, pursuant to an issued Field Work Directive, 
Owner and Contractor sha!l execute a Change Order for the adjustment on the 
Contract Sum or Contract Time, if any, the parties do agree upon for the Work 
performed and Contractor reserves tbe right to file a Claim for any disagreements 
in Contract Sum or Contract Time not addressed in the Change Order, pursuant to 
Section 4.4 herein. If Owner and Contractor can not agree on both the adjustment 
in the Contract Sum and the Contract Time associated with an issued Field Work 
Directive, Owner unilaterally shall file a Change Order listing Owner's 
adjustments in the Contract Sum andlor Cootract Time and Contractor reserves the 
right to file a Claim for payment and/or time, pursuant to Section 4.4 herein. 

7.4 MINOR CHANGES TO THE WORK. Owner or Design Consultant sha ll have authority to 
order minor changes in the Work not involving adjustment in the Contract Sum or 
extension of the Contract Time and not inconsistent with the intent of the Contract 
Documents. Such changes shall be effected by written order and sha ll be binding on 
Owner and Contractor. Contractor promptly shall carry out such written orders and record 
such changes in the As-Built drawings. 

7.s TIME REQUIREO TO PROCESS CIIANGE ORDERS 

7.5.1 All responses by Contractor to proposal requests from Owner or Design 
Consultant shall be accompanied by a complete itemized breakdown of costs. 
Responses to proposal requests shall be submitted sufficient ly in advance of the 
required work to allow Owner and Design Consultant a minimum of thirty (30) 
calendar days after receipt by Owner to revicw the ilCmized breakdown and to 
prepare or distribute additional documents as may be necessary. Each of 
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Contractor's responses to proposal requests shall include a statement that the cost 
and additional time described and requested in Contractor's response represents 
the complete, total and final cost and additiona l Contrac t Time associated with the 
extra work, change, addition to, omission. deviation. substitut ion or other grounds 
for secking extra compensat ion or additional time under the Contract Documents, 
without reservation or further recourse. 

7.5.2 All Change Orders require written approval by either Owner or City Counc il or, 
where authorized by the state law and Owner ordinance, by Owner's City Manager 
or designee, pursuant to Administrative Action. The approval process requires a 
minimum of forty-five (45) calendar days after submission to Owner in final fonn 
with all supporting data. Receipt of a submission by Owner does not constitute 
acceptance or approval of a proposal, nor docs it constitute a warranty that the 
proposal will be authorized by Owncr or City Council Resolution or 
Administrat ive Action. THE TIME REQUIRED FOR THE APPROVAL 
PROCESS SHALL NOT BE CONSIDERED ADELA Y AND NO 
EXTENSIONS TO THE CONTRACT TIME OR INCREASE IN THE 
CONTRACT SUM WILL BE CONSIDERED OR GRANTED AS A RESULT 
OF THIS PROCESS. Pending the approval of a Change Order as described 
above, Contractor will proceed with the work under a pending Change Order only 
if directed in writing to do so by Owncr. 

ARTICLE VlII. TIME 

8.J PROGRESS AND COMPLETION 

8.1.1 TIME LIMITS STATED IN THE CONTRACT DOCUMENTS ARE OF THE ESSENCE OF 

THE CONTRACT. By executing the Contract, Contractor confirms that the Contract 
Time is a reasonable period for performing the Work. 

8.1.2 Contractor shall proceed with the Work expeditiously using adequate forces and 
shal1 achieve Substantial Completion within the Contract Time. 

8.1.3 Nothing in this Article VHI shall be construed as prohibiting Contractor from 
working on Satllfdays if it so desires and giving Owner at least the prerequisite 
forty-eight (48) hours written notice of intent to perform Work on Saturday, 
Sunday and holidays so that Owner's representative may be scheduled to 
observe/inspect sa id Work and only if Contractor has performed work on the 
Project during the same week of the requested Saturday, Sunday or holiday. 

8.2 DELAYS AND EXTENSIONS OF TIME 

8.2.1 Neither Owner nor Contractor, except as provided for in this Section 8.2, shall be 
liable to the other for any delay to Contractor's Work by reason of fire, act of God, 
riot, strike or any other cause beyond Owner's controL Should any of these listed 
factors delay the Work's critical path, as evidenced by a Time Impact Analysis 
developed by Contractor and verified by Design Consultant, Program Manager and 
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Owner, Contractor shall receive an extension of the Contract Times equal to the 
delay if a written claim is made within five (5) calendar days of the delaying event 
and granted by Owner. Under no circumstances shall Owner be liable to pay 
Contractor any compensation for such delays. Note that any request for an 
extension of time due to delays or disruption caused by unusually severe weather 
arc addressed in Section 4.3.6.2 herein. 

8.2.2 Should Contractor be delayed solely by the act, negligence or default of Owner or 
Design Consultant, and should any of these factors delay the Project's critical path, 
as evidenced by a Time Impact Analysis developed by Contractor and verified by 
Design Consultant, Program Manager and Owner, Contractor shall receive an 
extension of the Contract Time equal to tbe verified delay or portion thereof if a 
written claim is made within five (5) calendar days of the act, negligence or default 
of Owner or Design Consultant and granted by Owner. In addition, Contractor, 
upon timely notice to Owner, with substantiation by Owner and Design Consultant 
and upon approva l of Owner, sball be compensated for its Project facilities and 
field management expenses on a per diem basis (said per diem includes the costs 
incurred by Contractor to administer its Work and does not include costs 
associated for any tier of Subcontractor or supplier to administer their Work. 
Compensation for Subcontractor's and supplier's compensable delay affecting the 
Project critical path shall be separate and apart from the per diem cost due and 
payable to the Contractor) for the particular Project delayed and for the period of 
the critical path delay attributable to the Owner-caused event. In no event will 
Contractor be entitled to borne office or other off-site expenses or damages. 

8.2.3 Claims relating to time shall be made in accordance with applicable provisions of 
Section 4.3 herein. 

8.2.4 This Contract does not permit the recovery of damages by Contractor for delay, 
disruption or acceleration, other dIan those described in Section 8.2.2 herein, as 
provided under Section 4.3.11(3) herein and those justified by a Time Impact 
Analysis. Contractor agrees that it fully shall be compensated for aU delays solely 
by an extension of non-compensatory time or as contemplated in Section 8.2.2 
herein. 

ARTICLE IX. PAYMENTS AND COMPLETION 

9.1 CO~TRACT SUM. The Contract Sum is stated in tbe Contrac t and, including authorized 
adjustments, is the tota l maximum not-to-exceed amount payable by Owner to Contractor 
for performance of the Work under the Contract Documents. Contractor accepts and 
agrees that all payments pursuant to this Contract are subject to the availability and 
appropriation of funds by the San Antonio City Council. If funds are not available andlor 
appropriated, this Contract shall immediately be tconinated with no liability to any party to 
this Contract. 

Revised 5/1012013 General Conditions 
67 



9.2 SCHEDULE OF VALUES 

9.2.1 A Schedule of Values for all of the Work shall be submitted by Contractor and 
shall include quantities and prices of items which, when added together, equal a 
contract Price and subdivides the Work into component parts in sufficient detail 
to serve as the basis for progress payments during perfonnancc of the Work. 
Where applicable, overhead and profit shall be included as a separate line item. 

9.2.2 Before the first Application for Payment, Contractor shall submit to Owncr and 
Design Consultant a schedule of values allocated to various portions oftbe Work. 
prepared in such fonn and supported by such data to substantiate its accuracy as 
Owner and Design Consultant may require. This schedule, unless objected to by 
Design Consultant or Owner, shall be used as a basis for reviewing Contractor's 
Applications for Payment. 

9.3 ApPLICATIONS FOR PAYMENT 

9.3.1 Contractor shall submit Applications for Payment to Owner electronically. 
Contractor shall electronically attach to its Application for Payment all data 
substantiating Contractor's right to payment as Owner or Design Consultant may 
require, such as copies of requisitions from Subcontractors and matcrial supplicrs 
reflecting retainage, if provided for in tbe Contract Documents, and reflecting a 
dcduction for Liquidated Damages. if applicable. Applications for Payment shall 
not includc requests for payment for portions of the Work which Contractor does 
not intend to pay (0 a Subcontractor or material supplier, unless such Work has 
been perfonned by others whom Contractor intends to pay. 

9.3.2 Unless otherwise providcd in the Contract Documents, payments shall be madc 
on account of materials and cquipment delivercd and suitably stored at the Site for 
subsequent incorporation in the Work and verified by Owner. If approved in 
advance in writing by Owner, payment similarly may bc made for materials and 
equipment suitably slored off the Site at a location agreed upon in writing and 
verified by Owner. Payment for matcrials and equipment stored on or off the Site 
shall be conditioned upon compliance by Contractor with procedures reasonably 
satisfactory to Owner lO establish Owner 's title to such materials and equipment 
or otherwise protect Owner's interest. Contractor solely shall be responsible for 
payment of all costs of applicable insurance, storage and transportation to the site 
ror materials and cquipment stored ofTthe site. 

9.3.3 Contractor warrants that, upon submittaJ of an Application for Payment, all Work 
fo r which payment previously has becn received from Owner shall, to the best of 
Contractor's knowledge, inronnation and belief, be free and clear of liens, claims, 
security interests or encumbrances in favor of Contractor. Subcontractors, 
material suppliers or othcr persons or entities making a claim by reason of having 
provided labor, materials and equipment relating to the Work. CONTRACTOR 
SHALL INDEMNIFY AND HOLD OWNER HARMLESS FROM ANY 
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LIENS, CLAIMS, SECURITY INTEREST OR ENCUMBRANCES FILED 
BY CONTRACTOR, SUBCONTRACTORS OR ANYONE CLAIMTNG BY, 
THROUGH OR UNDER CONTRACTOR OR SUBCONTRACTOR(S) FOR 
ITEMS COVERED BY PAYMENTS MADE BY OWNER TO 
CONTRACTOR. 

9.3.4 By submission of an Application for Payment, Contractor certifies that there are 
no known liens or bond claims outstanding as of the date of said Application for 
Payment, that all due and payable bills with respect to the Work have been paid to 
date or are included in the amount requested in the CWTCnt application and, except 
for such bills oat paid but so included, there is 00 known basis for the filing of 
any liens or bond claims rcJating to the Work and that releases from all 
Subcontractors and Contractor's materialmen have been obtained in such form as 
to constitute an effective release of lien or claim under the laws of the State of 
Texas covering all Work theretofore performed and for which payment has been 
made by Owner to Contractor; provided if any of the foregoing is not true and 
cannot be certified, Contractor will revise the certificate as appropriate and 
identify all exceptions to the requested certifications. 

9.4 PAY APt'lICATION ApPROVAL 

9.4.1 Design Consultant shall, within ten (10) business days after receipt of 
Contractor's Application for Payment, either approve the Application for 
Payment or reject the Application for Payment and state on the electronic 
notification to Contractor and Owner the Design Consultant's reasons for 
withholding approval, as provided in Section 9.S.1 herein. 

9.4.2 The certification ofan Application for Payment will constitute a representation by 
Design Consultant to Owner, based on Design Consultant's evaluation of the 
Work and the data comprising the Application for Payment, that the Work has 
progressed to the pOlot illdicated and that, to the best of Design Consultant's 
knowledge, infomlation and belief, the quality of the Work is in accordance with 
the Contract Documents. The foregoing representations are subject to an 
evaluation of the Work for conformance with the Contract Documents upon 
Substantial Completion, to results of subsequent tests and inspections, to 
correction of minor deviations from the Contract Documents prior to completion 
and to any specific qualifications expressed by Design Consultant. The issuance 
of a Certificate for Payment further will constitute a representation that 
Contractor is entitled to payment in the amount certified. However, the issuance 
of a Certificate for Payment will not be a representation that Design Consultant 
has: 

(I) made exhaustive or continuous on-site inspections to check the 
quality or quantity orthe Work; 

(2) reviewed construction means, methods, techniques, sequences or 
procedures; 
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(3) reviewed copies of requisitions received from Subcontractors and 
material suppliers and other data requested by Owner to 
substantiate Contractor's right to payment; or 

(4) made any examination to ascertain how or for what purpose 
Contractor has used money previously paid on account of the 
Contract Sum. 

9.5 DECISIONS To REJECT ApPLICATION FOR PAYMEl'iT 

9.5.1 The Application for Payment may be rejected to protect Owner for any of the 
following reasons: 

9.5.1.1 Work not perfonned or defective; 

9.5.1.2 third party claims filed or reasonable evidence indicating a probable filing 
of such claims for which Contractor is responsible hereunder unless 
security acceptable to Owner is provided by Contractor; 

9.5.1.3 failure of Contractor to make payments propcrly to Subcontractors or for 
labor, materials or equipment; 

9.5.1.4 reasonable evidence that the Work cannot be completed for the unpaid 
balance of tbe Contract Sum and Contractor has failed to provide Owner 
adequate assurance of its continued performance within a reasonable time 
after demand; 

9.5.1.5 damage to Owner or another contractor; 

9.5.1.6 reasonable evidence that the Work will not be completed within the 
Contract Time, and that tlle unpaid balance would not be adequate to cover 
actual or liquidated damages for the anticipated delay; 

9.5.1.7 persistent failure by Contractor to carry out the Work in accordance with 
the Contract Documents; 

9.5.1.8 the applicable liquidated damages were not included in the Application for 
Payment; 

9.5.1.9 billing for unapproved/unverified materials stored off Site; or 

9.5.1.10 a current schedule update has not been submitted by Contractor. 

9.5.2 Owner shall not be deemed in default by reason of rejecting Application for 
Payment as provided for in Section 9.5.1 herein. 
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9.6 PROGRESS PAYMEl'·.TS 

9.6. 1 After the final approval of the Application for Payment, Owner may make 
payment in the manner and within the time provided in the Contract Documents. 

9.6.2 During the latter part of each month, as the Work progresses on all Owner Contracts 
regardless of Contract Sum, Owner and Contractor shall determine the cost of the 
labor and materials incorporated into the Work during that month and actual 
invoiced cost of Contractor-acquired materials stored on the Project Site, andlor 
within ofT-site storage facilities either owned or leased by Contractor. Upon receipt 
of a complete and mathematically accurate Application for Payment from 
Contractor, Owner shall make payments, in accordance with Article IX herein , to 
Contractor within thirty (30) calcndar days on Contracts totaling four hundred 
thousand dollars (S400,000.00) or less, based UpOIl such cost determination and at 
the Contract prices in a sum equivalent to ninety percent (90%) of each such 
invoice. The remaining ten percent (10%) retainage shall be held by Owncr until 
the Final Completion. However, where the Contract amount exceeds four hundred 
thousand dollars ($400,000.00), installments shall be paid to Contractor at the rate 
of ninety-five percent (95%) of each monthly invoice withi.n thirty (30) calendar 
days of Owner receipt of a complcte and mathematically accurate Application fo r 
Payment from the Contractor, and the relainage beld until Final Completion shall be 
five percent (5%). 

9.6.3 Owner's payment of installments shall not, in any way, be deemed to be a final 
acceptance by Owner of any part of the Work, shall not prejudice Owner in the final 
settlement of the Contract account or shall not relieve Contractor from completion 
of the Work herein provided. 

9.6.4 Contractor shall, within ten (10) calcndar days following receipt of payment from 
Owner, pay all bills for labor and materials performed and furnished by otbers in 
connection with the construction, rurnishing and equipping of the improvements 
and the perfomlance of the work, and shall, if requested, provide Owner with 
written evidence of such payment. Contractor's failure to make payments or 
provide written ev idence of such payments within such time sha ll constitute a 
material breach of this contract, unless Contractor is able to demonstrate to Owner 
bona fide disputes associated with the unpaid Subcontractor(s) or suppl ier(s) and 
its/their work. Contractor shall include a provision in each of its subcontracts 
imposing the same written documentation of payment obligations on its 
Subcontractors as are applicable to Contractor hereunder, aod if Owner so 
requests, shall provide copies of such Subcontractor payments to Owner. If 
Contractor has failed 10 make payment promptly to Contractor's Subcontractors 
or for materials or labor used in the Work for which Owner has made payment to 
the Contractor, Owner shall be entitled to withhold payment to Contractor to the 
extent necessary to protect Owner. 

9.6.5 Owner andlor Design Consultant shall, ifpracticable and upon request, furnish to 
Subcontractor information regarding percentages of completion or amounts 
applied for by Contractor and act ion taken thereon by Owner and Design 
Consultant on account of portions of the Work done by such Subcontractor. 
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9.6.6 Neithcr Owner nor Design Consultant shall have an obligation to payor to see 10 

the paymcnt of money to a Subcontmctor, except as may otherwise be required by 
law, ifany. 

9.6.7 Payments to material suppliers shall be treated in a manner similar to that 
provided in Section 9.6.2. Section 9.6.3 and Section 9.6.4 herein regarding 
Subcontractors. 

9.6.8 A Certificate for Paymcnl, a progress payment or a partial or entire use or 
occupancy of the Project by Owner shall nOI conslitute acceptance of Work that 
was not performed or furnishcd in accordance with the Contract Documents. 

9.6.9 Contracto r shall , as a condition precedent to any obligation of Owner under this 
Contract, provide to Owner payment and perfonnancc bonds in the full penal 
amount of the Contract in accordance with Texas Government Code Chapler 
2253. 

9.7 SUBSTA~TlAL COMPLETION 

9.7.1 Substantial Completion is the stagc in the progress of the Work when the Work or 
designated portion thereof sufficiently is complete In accordance with the 
Contract Documents so that Owner may occupy or ulilize the Work for its 
intended use. In the event Substantial Completion is not achieved by the 
designated date, or as that datc may be extended by Change Ordcr(s), Owner may 
withhold payment of sums necessary to pay the estimated Liquidated Damages 
due Owner until Final Completion is achieved. Owner also shall be entitled, at 
any time, to deduct out of any sums due to Contractor any or all Liquidated 
Damages due Owner in accordance with tbe Contract between Owner and 
Contractor. 

9.7.2 When Contractor considers that the Work, or a portion thereof which Owner 
agrees to accept separately, is Substantially Complete, Contraclor shall prepare 
and submit to Owner and Design Consultant a preliminary comprehensive list of 
items to be completed or corrected prior to Final Completion and final payment. 
Failure to include an item on sllch list docs not alter the responsibility of the 
Contractor to complete all Work in accordance with the Contraci Documents. 

9.7.3 Upon receipt of Contractor's list of items to be completed or corrected, Owner 
and Design Consultant will make a Site inspection to determine whether the Work 
or dcsignalcd portion thereof is Substantially Complete. If Owner's or Design 
Consultant's inspection discloses any item, whether or not it was included on 
Contractor's list of items to be completed or corrected, which is not sufficiently 
complete or correct in accordance with the Contract Documents so that Owner 
may occupy or utilize me Work or designated portion thereof for its intended use, 
Contractor shall , before issuance of the Certificate of Substantial Completion, 
complete or correct such item upon written notification by Owner or Design 
Consultant. In such case, Contractor then shall submit a request for another 
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inspection by Owner and Design Consultant to detennine Substantial Completion 
and Contractor shall be responsible for all costs incurred and associated with re­
inspection. 

9.7.4 When the Work or designated portion thereof is Substantially Complete, Design 
Consultant or Owner sha1l prepare a Certificate of Substantial Completion 
(Vertical Projects) or a Letter of Conditional Approval (Horizontal Projects) 
which shall: 

<I) establish the date of Sub staolia I Completion (which will be Ihe date 
on which the Work met the requirements under the Contract 
Documents for Substantial Completion); 

(2) establish responsibilities of Owner and Contractor, as agrecd to by 
Owner and Contractor, for security, maintenance, heat, utilities, 
damage to the Work and insurance; and 

(3) fix the time limit by which Contractor shall complete all items on 
the list accompanying the Certificate. 

Warranties required by thc Contract Documents shall commence on the date of 
Substantial Completion of the Work, or the designated portion thereof, unless 
otherwise provided in the Certificate of Substantial Completion. 

9.8 PARTIAL OCCUPANCY OR USE 

9.8.1 Owner may occupy or usc any completed or partially completed portion of the 
Work at any stage when such portion is designated by separate agreement with 
Contractor, provided such occupancy or use is consented to by the insurer as 
required under Section 11.4.1.5 herein and authorized by public authorities 
baving jurisdiction over the Work. Such partial occupancy or use may commence 
whether or not the portion is Substantially Complete, provided Owner and 
Contractor bave accepted in writing the responsibilities assigned to each of them 
for security, maintenance, heat, uti lities, damage to the Work and insurance and 
have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Contract Documents. When 
Contractor considers a portion of the Work to be Substantially Complete, 
Contractor shall prepare and submit a list of items to be completed or corrected 
prior to Final Completion and final payment and submit such list to Owner and 
Design Consultant, as provided under Section 9.8.2 herein. Consent of 
Contractor to partial occupancy or use shall not be unreasonably withheld. The 
state of the progress of the Work shall be detennined by wrinen agreement 
between Owner and Contractor or, if no agreement is reached, by the decision of 
Design Consultant. 

9.8.2 Immediately prior to such partial occupancy or use, Owner, Contractor and 
Design Consultant collectively shall inspect the area to be occupied or portion of 
the Work to bc used in order to determine and record the condition orthe Work. 
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9.8.3 Unless expressly agreed ~Ipon in writing, partial occupancy or usc of a portion or 
portions of the Work shall not constitute acccptance of Work not complying with 
the requi rements of the Contract Documents. 

9.8.4 Upon such partial occupancy or use. and upon Substantial Completion, Owner 
may assume responsibility for maintenance, security and insuring that portion of 
the Work that it bas put into use. 

9.8.S Partial occupancy or use by Owner does not cons titute substantial complction and 
does not start any warranty pcriod(s). 

9.9 FINAL COMPLETION AND FINAL PAYMENT 

9.9. t When all of the Work finally is completed and ready for final inspection, 
Contractor shall notify Owner and Design Consultant thereof in writing. 
Thercupon, Owncr and Design Consultant will make final inspcction of the Work 
and, if tbe Work is complete in full accordance with this Contract and this 
Contract has been fully performed, the final Application for Payment may be 
submitted. If Owner and Design Consultant are unable to approve the final 
Application for Payment for reasons for which Contractor is responsible and 
Owner and Design Consultant are requ ired to repeat a final inspection of the 
Work. Contractor shall be responsible for all costs incurred and associated with 
such repeat final inspection(s) and said costs may be deducted by Owner from the 
Contractor's retainagc. 

9.9.2 Contractor shall 110t be entitled to payment of retain age unless and until it submits 
to Owner its affidavit that the payrolls, invoices for materials and equipment, and 
other liabilities. to include Liquidated Damages, connected with the Work for 
which Owner or the Owner's property might be responsible fully have been paid 
or otherwise satisfied or wilt be paid from fmal payment; releases and waivers of 
liens from all Subcontractors of Contractor and of any and all other parties 
required by Design Consultant or Owner that either are unconditional or 
conditional on receipt of final payment; Cert ificates of insurance sbowing 
contin uation of required insurance coverage; such other documents as Owner may 
request; and consent of Surety to final payment. A Retaioage Checklist shall be 
provided by Owner to Contractor upon request. 

9.9.3 If, after Substantial Completion of the Work, Final Completion thcreofmatcrially 
is delayed through no fault of Contractor or by lssuance of Change Orders 
affecting Final Completion, and Design Consultant so confirms, Owner sha ll , 
upon application by Contractor and certification by Design Consultant and 
without terminating the Contract, make payment of the balance due for that 
portion of the work fully completed and accepted. If the remaining balance for 
Work not fully completed or corrected is less than relainage stipulated in !.he 
Contract Documents, and if bonds have been furnished, the written consent of 
Surety to payment of the balance due for that portion of the Work fully completed 
and accepted shall be submitted by Contractor to Design Consultant prior to 
certification of such payment. Such payment shall be made under terms and 
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conditions governing final payment, except that it shaU not constitute a waiver of 
claims. 

9.9.4 Request for final payment by Contractor shall constitute a waiver of all claims 
against Owner except those previously made in writ ing and identified by that 
payee as unsettled at the time of final Application for Payment. 

9.10 ADOITIONAL INSPECTIONS. In addition 10 any Liquidated Damages payable to Owner by 
Contractor, Owner shall be entitled 10 deduct from tbe Contract Sum amounts paid to 
Design Consultant for any additional inspections or services, provided that Design 
Consultant undertook these services due to the faull or neglect of Contractor if: 

(I) Design Consultant is required to make more than one inspection for 
Substantial Completion; 

(2) Design Consultant is required to make more than one inspection for fmal 
Completion; or 

(3) the Work is not subs tantially complete within tbirty (30) calendar days 
after the date established for Substantial Completion in the Contract 
Documents. 

ARTICLE X. PROTECTION OF PERSONS AND PROPERTY 

10.1 SAFETY PR£CAUTIO!'\S AND PROGRAMS 

10.1.1 Contractor sha ll be responsible for initiating, maintaining and superviSing all 
safety precautions and programs in connection with tbe perfonnance of the 
Contract. Contractor shall develop a safety program applicable to each job site 
and to the Work to be done, review such program with Owner in advance of 
beginning the Work, and enforce such program at all times. Further, Contractor 
sha ll comply with alJ applicable laws and regulations including, but not limited to, 
the standards and regulations promulgated by the Secretary of Labor wIder the 
Occupational Safety and Health Act of 1970 (OSHA) and any other legislation 
enacted for the safety and health of Contractor employees. Owner shall have the 
right, but not the obligation, to inspect and verify Contractor's compliance with 
Contractor's responsibility for protecting the safcty and health of its employees 
and Subcontractor. 

10.1.2 Contractor shall notify Owner immediately, by telephone with prompt 
confirmation in writing, of all injuries and fatalities including, but not limited to, 
copies of all reports and other documents filed or provided to Contractor's 
insurers and the State of Texas in connect ion with such injuries or fatalities. 
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10.1.3 Contractor has adopted or shall adopt its own policy to assure a drug and alcohol 
free work place while performing thc Work. Contractor's employees, agents, and 
Subcontractors shall not perform any service for Owner whi le under the influence 
of alcohol or any controlled substance. Contractor, its employees, agents and 
Subcontractors shall not use, possess, distribute or sell illegal, illicit and/or 
prescribed controlled drugs or drug paraphernalia or misuse legitimate 
prescription drugs while on Site or perforrning the Work. Contractor, its 
employees, agents and Subcontractors shall not use, possess, distribute or sell 
alcoholic beverages while perfonning the Work or while on Site or performing 
the Work. Contractor will remove any of its employees or Subcontractor 
employees from performing the Work or [rom the Site any time there is suspicion 
of alcohol and/or drug use, possession or impairment involving such employee 
and at any time an incident occurs where drug or alcohol usc could have been a 
contributing factor. Owner bas the right to require ConlTactor to remove 
employees or Subcontractor employees from performing the Work or [TOm the 
Site any time cause exists to suspect alcohol or drug usc. In such cases, 
Contractor's or Subcontractor's employees only may be considered for retW"Tl to 
work after Contractor certifies, as a result of a for-cause tcst conducted 
immediately following a removal, said employee was in compliance with this 
Contract. Contractor will not employ any individual, or will not accept any 
Subcontractor employees, to perfoml the Work who either refuses to take or tests 
positive in any alcohol or drug test. 

10.1.4 Contractor shall comply with all applicablc federal , state and local drug and 
alcohol re lated laws and regulations (e.g., Department of Transportation 
regulations, Department of Defense Drug-free Work-free Workforce Policy, 
Drug-Free Workplace Act of \988). The presence of any fireamlS or other lethal 
weapons by any person is prohibited on the Project site, regardless of whether the 
owner thereof has a penn it for a concealed weapon. 

10.1.5 Both Owner and Contractor agree that these safety and health tcnns are of the 
highest importance and that a breach or violation of any of the tenns of this 
Section X by Contractor or a Subcontractor will be a material and substantial 
breach of this Contract. In the event that Owner shall determine that Contractor 
has breached or violated the terms of this Section, then Owner shall determine, 
immediately upon written notice to Contractor, whether the Work shall be 
suspended as a result thereof. If the Work is suspended, the Work shall not 
recommence until Owner is saiisfied that the safety provisions hereof shall not be 
breached or violated thereafter. If Owner terminates the Contract as a result of 
such breach or violation, Owner and Contractor shall complete their obligations 
hereunder to one another in accordance with Section 14.2 herein. 

10.1.6 Nothing contained in th is Article X shall be interpreted as creating or altering the 
legal duty of Owner to Contractor or to Contractor's agents, employees, 
Subcontractors or third parties, or altering the status of Contractor as an 
independent contrac tor. 
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10.1 .7 Notwithstanding either of the above provisions, or whether Owner exercises its 
rights set forth herein. Owner neither warrants nor represents to Contractor, 
Contractor's employees or agents, any Subcontractors or any otber thi.rd party that 
Contractor's safety policy meets the requirements of any applicable law, code, 
rulc or regulation, oor does Owner warrant that the proper enforcement of 
Contractor's policy will insure thai no accidents or injuries will occur. 10 addition, 
any action by Owner under these provisions in no way diminishes any of 
Contractor's obligations under applicable law or the contract documents. 

10.2 SAFETY OF PERSONS AND PROPERTY 

10.2.1 Contractor shall take reasonable precautions for the safety of and shall provide 
reasonable protection to prevent damage, injury or loss to: 

10.2.1.1 employees performing the Work and oOler persons who may be affected 
thereby; 

10.2.1.2 the Work and matcrials and equipment to be incorporated therein, whether 
in storage on or off the site, under the care, custody or control of 
Contractor or Contractor's Subcontractors or Sub-Subcontractors; and 

10.2.1.3 other property at the site or adjaccnt thereto, such as trees, shrubs, lawns, 
walks, pavements, roadways, structures aDd utilities not designated for 
removal, rclocation or replacement in the course of Construction. 

J 0.2.2 Contractor shall give notices and comply with applicable laws, ordinances, rules, 
regu lations and lawful orders of public authorities bearing on safety of persons or 
property or their protection from damage, injury or loss. 

10.2.3 Contractor shall erect and maintain, as required by eXisting conditions and 
performance of the Contract, reasonable safeguards for safety and protection, 
including posting danger signs and othcr warnings against hazards, promulgating 
safety regulations and notifying all OlNllcrs and users of adjacent sites and 
utilities. 

10.2.4 When use or storagc of explosives or other hazardous materials or equipment or 
unusual methods arc necessary for the cxecution of the Work, Contractor shall 
exercise extraordinary care and shall carry on such activities under the direct 
supervision of propcrly qualified personnel. Prior to the use of any explosives, 
Contractor shall submit a written blasting plan, shall obtain Owner's approval and 
shall comply with Owner's requirements for such usc. 

10.2.5 Contractor promptly shall remedy allY and all damage and loss (other than 
damage or loss insured under properly insurance required by the Contract 
Documents). Contractor shall also HOLD HARMLESS and 
UNCONDITIONALLY INDEMNIFY, PROTECT and DEFEND Owner, ilS 
elected officials, employees, officers, directors, volunteers and representatives of 
Owner, individually or collectively. from and against any and all damage or loss 
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to property (other than the Work itself and including property of Contractor and 
of Owner) referred to in Section 10.2.1.2 and Section 10.2.1.3 herein, but only to 
the extent caused in whole or in part by the acts, omissions and/or negligence of 
Contractor, its agents, servants and employees, its Subcontractor(s) and its/their 
agents, servants and employees, anyone directly or indirectly employed by 
Contractor or Subcontractor aoel/or by any other person or entity for which 
Contractor or Subcontractor may be responsible under the Contract Documents in 
connection with the Work to be performed. services to be rendered or materials to 
be furnished under this Contract including. but not limited to vio lations of any 
statute, regulation. ordinance or provision of this COOlract. Not'Withstanding 
anything to the contrary included herein , in no event shaH Contractor be liable for 
claims arising out of accidents rcsulting from the sole negligence of Owner, all 
without, however, waiving any governmental immunity available to Owner under 
Texas Law and without waiving any defenses of the parties under Texas Law. 
The foregoing obligations of Contractor are in addition to Contractor's obligations 
under Section 3.18 berein. In the event Contractor and Owner are found jointly 
liab le by a court of competent jurisdiction, liability shall be apportioned 
comparatively. io accordance with the laws of the State of Texas without, 
however, waiving any governmental immunity available to Owner under Texas 
law and without waiving any defenses of the parties under Texas law. 

10.2.6 Contractor shall designate a responsible member of Comractor's organization at 
the site whose duty shall be the prevention of accidents. This person sball be 
Contractor's supcrintcndent un less otherwise designated by Contractor in writing 
to Owner and Design Consultant. 

10.2.7 Contractor shall not load or pennit any part of the construction or site to be 
loaded so as to endanger its safety. 

10.2.8 Notwithstanding the delivery of a surveyor other documents by Owner, 
Contractor shall usc reasonab le efforts to perform all Work in such a manner so as 
~o avoid damaging any utility lines, cables, pipes or pipelines on the property. 
Contractor acknowledges and accepts thai the location of underground utilities 
(both public and private) reflected on any City-provided plans are not guaranteed 
and may not be completely accurate. Contractor sha ll locate and verity any and 
all utilities and associated service lines prior to beginning any Work. Contractor 
shall be responsible ror and shall repair, at Contractor's own expense, any damage 
done to lines, cables, pipes and pipelines identified or not identified to Contractor. 

10.3 EMERGENCIES. 

10.3.1 In an emergency affecting safety of persons or property, Contractor shall ex.ercise 
its best efforts to act to prevent or minimize threatened damage, injury or loss. 
Additional compensation or extension of time claimed by Contractor on account 
of an emergency shall be determined, as provided in Section 4.3 and Article VII 
herein. 
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10.3.2 If Contractor causes damage resulting ;n an issue of safety and/or security to a 
property owner, Contractor immediately shall repair any damage caused. If 
Contractor does not or will not act immediately to repair the damage caused by 
COllfTactor to eliminate the resulting safety and/or security issuc(s), Owner shall 
act to repair the damage caused and deduct all costs associated with the repair 
from any money due Contractor. 

t 0.4 PUBLIC CONVENtENCE ANo SAFETY 

(0.4.1 Contractor shall place materials stored at tllC Project site and shall conduct the 
Work at all limes in a manner that causes no greater obstruction to the public than 
is considered necessary by Owner. Sidewalks or streets shall not be obstructed, 
except by specia l pennission of Owner. Materials excavated and construction 
materials or plants used in the perfomlance of the Work shall be placed in a 
manner that docs not endanger the Work or prevent free access to all fire 
hydrants, water mains and appurtenances, water valves, gas valves, manholes for 
the telephone, telegraph signal or elect ric conduits, wastewater mains and 
appurtenances and fire alarm or police call boxes in the vicinity. 

10.4.2 Owner reserves the right to remedy any neglect on the part of Contractor, j,n 
regard to public cOllvenience and safety, which may come to Owner's ahention 
after twenty-four (24) hours notice in writing to Contractor. In case of an 
emergency, Owner shall have the right immediately to remedy any neglect 
without notice. In either case, the cost of any work done by or for Owner to 
remedy Contractor's neglect shall be deducted by Owner from Contractor's 
Contract Sum. Contractor shall notify Ovroer, Owner's Traffic Control 
Department and Design Consultant when any street is to be closed or obstructed. 
The notice shall, in the case of major thoroughfares or street upon which transit 
lines operate, be given at least forty-eight (48) hours in advance. Owner reserves 
the right to postpone andlor prohibit any closure or obstruction of any streets or 
thoroughfares, to the extent necessary for the safety and benefit of the traveling 
public. Contractor shall, when directed by Owner or DeSign Consultant, keep any 
street or streets in condition for unobstructed use by Owner departments. When 
Contractor is required to conslruct temporary bridges or make other arrangements 
for crossing over ditches or around structures, Contractor's responsibility for 
accidents shall include the roadway approaches as well as the crossing structures. 

10.4.3 Contractor shall limit airbome dust and debris throughout the Project site and its 
duration. Contractor shall apply the necessary amounts of water or other 
appropriate substance required to maintain suflicient moisture content for dust 
control. For City horizontal projects, Contractor shall apply appropriate amounts 
of water or other appropriate substance to the base on streets under construction 
and on detours required to maintain suflicient moisture control in the surface 
layer for dust control. 
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10.5 BARRICADES. LIGHTS AND WATCHMEN. If the Work is carried on, in or adjacent to any 
street, alley or public place, Conlraclor shall, at Contractor's own cost and expense, 
furnish, erect and maintain sufficient barricades, fences, lights and danger signals, provide 
suflicicnt watchmen and take such other precautionary measures as are necessary for the 
protection of persons or property and of the Work. All barricades shall be painted in a color 
that will be visible at night, and shall be illuminated by lights as required under City's 
Barricades specifications. The telm "lights," as used in this Section 10.5, shall mean 
flares, flashers or other illuminated devices. A sufficient number of barricades with 
adequate markings and directional devices also shall be erected to keep vehicles from 
being driven on or into any Work under construction. Contractor will be held responsible 
for all damagc to the Work due to failure of barricades, signs, lights and/or watchmen 
necessary to protect the Work. Whenever evidence is found of such damage, Owner or 
Design Consultant may order the damaged portion immediately removed and replaced by 
Contractor at Contractor's sole cost and expense. Contractor's responsibility for 
maintenance of barricades. signs, lights, and for providing watchmen, as required under 
this Section 10.5, shall not cease until (hc Project has been finally accepted by Owner. 

10.6 PUBLIC UTILITIES AND OTHER PROPERTIES To BE CHANGED. In case it is necessary for 
Conlractor to change or move the property of Owner or of any telecommunications or 
public utility. such property shall not be touched. removed or interfered with until ordered 
to do so by Owner. Owner reserves the nght to grant any public or private utility personnel 
the authority to enter upon the Project site for the purpose of making such changes or 
repairs to their property that may become necessary during the performance of the Work. 
Owner reserves the right of entry upon the Project site at any time and for any purpose, 
including repairing or relaying sewer and water lines and appurtenances. repairing 
strucrures and for making other repairs, changes, or extensions to any of Owner IS property. 
Owner's actions shall conform to Contractor's current and approved schedule for the 
performance of the Work. provided that proper notification of schedule requirements has 
been given to Owner by Contractor. 

10.7 TEMPORAR\' STORM SEWER ANo DRAIN CONNECTIONS. When existing stonn sewers or 
drains have to be taken up or removed, Contractor shall. at its expense, provide and 
maintain temporary outlets and connections for all public and private stonn sewers and 
drains. Contractor also shall provide for all stann sewage and drainage which will be 
received from these starnl drains and sewers. For this purpose, Contractor shall provide 
and maintain, at Contractor's own expense. adequate pumping facilities and temporary 
oullets or diversions. Contrac tor shall, at Contractor's own expense, construct such 
troughs, pipes or other structures thai: may be necessary and shall be prepared at all times to 
dispose of stann drainage and sewage received from these temporary connections until 
such time as Ibe pennanent connections are built and are in service. The existing storm 
sewers and connections shall be kept in service and maintained under the Contract, except 
where speci fied or ordered to be abandoned by Design Consultant. All storm water and 
sewage shall be disposed of in a satisfactory and lawful manner so that no nuisance is 
created and that the Work under construction will be adequately protected. 
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10.8 ARRANGEMENT AND CHARGE FOR WATER F URN ISHED By Tt-IE OWNER/ELECTRICITY 

FOR T HE PROJECrfWIRELESS ACCESS 

10.8.1 When Contractor desires to use Owner's water in eOllilcction with the Work, 
Contractor sha ll make complete and satisfactory arrangements wi th the Sao 
Antonio Water Service and shall be responsible fo r the cost of the water 
Contractor uses. Where meters are required and used, the charge will be at the 
regular establi shed rate; where no meters are required and used, the charge will be 
as prescribed by Owner ordinance, or where no ordinance app lies, payment sha ll 
be based on estimates made by the representatives o f Ihe San Antonio Water 
Service. 

10.8.2 Contractor shall make complete and satisfactory arrangements fo r electricity and 
metered electri cal connections with Owner or with any retail electric provider, in 
the event that separately metered electrical connections are required for the 
Project. Contractor sha ll pay For all electricity used in the perFormance of the 
Work through separate metered electrical connections obtained by Contractor 
through a retail electric provider. 

10.8.3 ffContractor elects or is required by City to place and operate out ofa 
construction trailer or office on tbe Project site, for which all related costs shalt be 
borne by Contractor, Contractor shall provide For an electronic device to 

exchange 
data wirelessly via a local area computer network, to include high-speed internet 
connections (commonly known as "Wi Fi access"), for City personnel's use while 
on the Project site for the duration of the Project. 

10.9 USE OF FIRE HYDRAJ""TS. Contractor, Subcontractors and any other person working on the 
Project shall not open, tum ofr, interfere with, attach any pipe or hose to or connect 
anything with any fLre hydrant, stop valve or stop cock, or tap any water main belonging 10 

Owner, unless duly authorized io writ ing to do so by Owner. 

10.10 El'"VIRONMENTAl COMPLIANCE 

10. I 0.1 Contractor and its Subcontractors are deemed to have made themselves familiar 
with and at all times shall comply with any and all applicable federal, state or 
local laws, rules, regulations, ordinances and rules of Common law now in effect 
(including any amendments now in effect), relating to the envi ronment, 
Hazardous Substances or exposure to Hazardous Substances including, but not 
limited to, the Comprehensive Environmental Response, Compensation and 
Liability Act of 1980, 42 U.S.C.A. §§ 9601, ct seq.; the Hazardous Materials 
Transportation Act, 49 U.S.C.A. §§ 1801, ct seq.; the Resource Conservation and 
Recovery Ael of 1976, 42 U.S.C.A. §§ 6901, el seq.; the Federal Waler Pollution 
Control Act, 33 U.S.C.A §§ 1201, ct seq.; the Toxic Substances Control Act, IS 
U.S.C.A. §§ 2601, el seq. ; the Clean Air Ael, 42 U.S.C.A. §§ 7401, cl seq.; the 
Safe Drinking Water Act, 42 U.S.CA. §§ 3808, ct seq., and any current judicial 
or administrative interpretation of these laws, rules, regulations, ordinances or 
rules of common law including, but not limited to, any judicial or administrative 
order, consent decree or judgment affecting the Project. 
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10.10.2 In the event Contractor encounters 011 the Project Site materials rea'\onabty 
believed to be a Hazardous Substance tbat have 1101 been rendered hannless. and the 
removal of such matcrials is not a part of tbe scope of Work required under the 
Contract Documents, Contractor immediately sball stop Work in the affected area 
and report in writing the facts of such encounter to Owner and Design Consultant. 
Work in the affected area shall not thereafter bc resumed except by written order of 
Owner and written consent of Contractor, unless and until thc material is 
determined not to be a Hazardous Substance or the Hazardous Substance is 
remediated. Unless removal 01" such materials is a part of the scope of Work 
required under the Contract Documents, Owner shall remediatc the Hazardous 
Substance with a separate contractor or through a Change Ordcr with Contractor. If 
thc Hazardous Substance exists in tllC affected area due to tbe fault or negligence of 
Contractor or any of its Subcontractors, Contractor shall be responsible for 
remcdiating the condition at the sale expense of Contractor. If applicable, such 
remediation shall be in accordance with Contractor's Spill Remediation Plan. An 
extension of the Contract Time for any delay in the progress schedule caused as a 
result of the discovery and remediation of a Hazardous Substance may be granted 
by Owner only if the Project critical path is affected and Contractor is not the source 
of the Hazardous Substance. Any request for an extension of the Contract Time 
related to the discovery and remediation of a Hazardous Substance is subject to the 
provisions ofSectioo 4.3 and Article VIII herein. 

10.10.3 Contractor shall be responsible for identification, abatement, cleanup, control , 
removal, remediation and dIsposal of any Hazardous Substance brought into or onto 
the site by Contractor or any Subcontractor or Contractor's Supplier. Contractor 
shall obtain any and alI pennits necessary for the legal and proper handling, 
transportation and disposal of the Hazardous Substance and shall, prior to 
undertaking any abatement, cleanup, control, removal, remediation andlor disposal, 
DOlify Owner and Design Consultant so that they may observe the activities; 
provided, however, that it shall be Contractor's sale responsibility to comply with 
all applicable laws, rules, regulations or ordinances governing said activities. 

ARTICLE XI. INSURANCE AND BONDS 

11.1 CONTRACTOR'S LIABILITY INSURANCE 

11 .1.1 Without limiting any of tbe other obligations or liabilities of Contractor under the 
Contract Documents, Contractor shall purchase and maimain, during the tcnn of 
the Contract and at Contractor's own expense, the minimum liability insurance 
covcrage described below with insurance companies duly authorized or approved 
to do business in the State of Texas and otherwise satisfactory to Owner. 
Contractor also shall requ ire each Subcontractor performing work under the 
Conlract, at Subcontractor's own expense, to maintain levels of insurance 
necessary and appropriate for the Work performed during the term of the 
Contract, said levels of insurance comply with all appl icable laws. 
Subcontractor's liability insurance shal l name Contractor and Owner as additional 
insureds by using endorsement CG 20 26 or broader. Cert ificates of insurance 
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complying with the requirements prescribed in Section 11.1.2 herein shall show 
the existence of each policy, together with copies of all policy endorsements 
showing Owner as an additional insured, and shall be delivered to Owner before 
any Work is started. Contractor promptly shall furnish, upon the request of and 
without expense to Owner, a copy of each policy required, including all 
endorsements, which shall indicate: 

11.1.1 I Workers' Compensation, with statutory limits, with lhe policy endorsed 
to provide a waiver of subrogation as to Owner; Employer's Liability 
lnsurance of not less than $1,000,000 for each accident, $1.000,000 
disease for each employee and $1,000,000 disease policy limit; 

I L 1.1.2 Commercial General Liability Insurance, Personal Injurv Liabilitv. 
Independent Contractor's Liability and Products and Completed 
Operations and Contractual Liability covering, but not limited to, the 
liability assumed under the indemnification provisions of this Contract, 
fully inswing Contractor's (and/or Subcontractor'S) liability for injury to or 
death or Owner's employees and all third parties, and for damage to 
property of thi rd parties, with a combined bodily mjury 
(including death) and property damage minimum limit of $1,000,000 per 
occurrence, $2,000,000 annual aggregate. If coverage is written on a 
claims-made basis, coverage shall be continuous (by renewal or extended 
reporting period) for no less than sixty (60) months followtng completion 
of the contract and acceptance of work by Owner. Coverage, including 
any renewals. shall have the same retroactive date as the original policy 
applicable to the Project. Owner shall be named as additional insured by 
using endorsement CG 20 26 or broader. The general liability policy shall 
include coverage extended to apply to completed operations and XCU 
hazards. The Completed Operations coverage must be maintained for a 
minimum of one (I) year after fina l completion and acceptance of the 
Work, with evidence of same filed with Owner. The policy shall include 
an endorsement CG2503 amendment of limits (designated project or 
premises) in order to extend the policy's limits specifically to the Project 
in question. 

11.1.1.3 Business Automobile Liability Insurance, covering owned, hired and 
000- owned vehicles, with a combined bodily injury (including death) and 
property damage minimum limit of $1,000,000 per occurrence. Such 
insurance shall inc lude coverage for loading and unloading hazards. 

11.1.1.4 Five (5) calendar days prior to a suspension, cancellation or non-renewal 
of any required line of insurance coverage, Contractor shall provide 
Owner a replacement certificate of insurance with all applicable 
endorsements included. Owner shall have the option to suspend 
Contractor. 
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11.1.2 If any insurance company providing insurance coverage(s) required under the 
Contract Documents for Contractor becomes insolvent or becomes the subject of 
any rehabilitation, conservatorship, liquidation or similar proceeding, Conlractor 
immediately shall procure, upon first notice to Contrac tor or Owner of such 
occurrence and without cost to Owner, replacement insurance coverage before 
continuing the pcrfonnance of the Work at the Project. Any failure to provide 
such rcp lacement insurance coverage sha ll constitute a material breach of the 
Contract. 

11.2 PROPERTY l NSURAJ'IoTE 

11.2. 1 (n addition to the insurance described in Section 11.1 and Section 11.4 herein, 
Contractor shall obtain at its expense and maintain throughout the duration of the 
Project, All· Risk Builder's Risk Insurance, if the Project involves complete 
construction of a new building, or an All· Risk Installation Floater policy, if the 
Project invo lves materials and supplies needed for additions to, renovations or 
remodeling of an existing building. Coverage on either policy sha ll be AJI-Risk, 
including, but not limited to, Fire. Extended Coverage, Vandalism and Malicious 
Mischief. Flood (if located in a flood zone) and Theft, in an amount equal to one 
hundred percent (100%) of the insurable value of the Project fo r the Installation 
Floater policy, and onc bllodrcd percent (\00%) of tbe replacement cost of the 
Project for the Builder's Risk policy. tf an Installation Floater policy is provided, 
Owner shall be shown as a Joint Named lnsured with respect to the Project. If a 
Builder's Risk policy is provided, the policy shall be written on a Completed 
Value Form, including materials del ivered and labor performed for the Project. 
This policy shall be in the name of Contractor and naming Owner and 
Subcontractors, as weil as any Sub-Subcontractors, as additional insureds as their 
interests may appear. The policy shall have endorsements as follows: 

11.2.1.1 This insurance shall be specific as to coverage and not contributing 
insurance with any permanent insurance maintained on the property. 

J 1.2. 1.2 Loss, if any, shall be adjusted with and made payable to Contrac tor or 
Owner and Contractor as trustee for the insureds as their interests may 
appear. 

11.2.2 BOILER A1':D MACHINERY IJ\'SURANCE. if applicable, Owner shall purchase and 
maintain Boiler and Machinery Insurance requi.red by the Contract Documents or 
by law, which specifically shall cover such insured objects during installation and 
until fillal acceptance by Owner. This insurance shall include the interests of 
Owner, Contractor, Subcontractors and Sub-Subcontractors in the Work, and 
Owner and Contractor shall be named insureds. 

11.2.3 Loss OF USE INS URANCE. Owner, at Owner's option, may purcbase and maintain 
sucb insurance as wiU insure Owner against loss of use of Owner's property due 
to fire or other hazards, however caused. Owner waives all rights of action 
against Contractor that it may now have or have in the future for loss or damage 
to Owner's property howsoever arising, including consequentia l losses due to fire 
or other hazards however caused. 
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11 .2.4 Contractor sha ll provide to Design Consultant for delivery to Owncr a Certificate 
of Insurance evidencing all propcny insurance policies procured under Seclion 
11.2 herein and all endorsements thereto, before any exposure to loss may occur. 

11.2.5 Partial occupancy or use in accordance with Section 9.9 herein shall not 
commence until the insurance company/companics providing property insurance 
bave consented to SllCh partial occupancy or use by endorsement or otherwise. 
Owner and Contractor shall take reasonable steps to obtain consent of the 
insuranec company/companies and shall take no action without mutual written 
cousent with respect to partial occupancy or use that would cause cancellation, 
lapse or reduction of insurance. 

11.3 PERFORMANCE BOND AND PAYMENT BONDS 

11.3.1 Subject to the provisions of Section 11.3.2 herein, Contractor shall, with the 
execution and dclivery of the Contrac t, furnish and file with Owner, in the 
amounts required in thi s Article XI, the surety bonds described in Section 
11.3.1.1 and Section 11.3.1.2 herein, with said surety bonds in accordance with 
the provisions of Chapter 2253, Texas Government Code, as amended. Each 
surety bond sha ll be signed by Contractor, as the Principal, as well as by an 
established corporate surety bonding company as surety. meeting the 
requiremen ts of Section 11.3.3 herein and approved by Owner. The surety bonds 
shall be accompanied by an appropriate Power-of-Attorney clearly establishing 
the extent and limitations of the authority of each signer to so sign and shall 
include: 

11.3.1.1 PERFORMANCE BOND. A good and suffic ien t bond in an amount equal to 
one hundred percent (100%) of tbe total Contract Sum, guaranteeing the 
full and faithful execut ion of the Work and perlonnance of the Contract in 
accordance with Plans, Specifications and all other Contract Documents, 
including any extensions thereof, for the protection of Owner. This bond 
shall also provide for the repair and maintenance of all defects due to faulty 
materials and workmanship that appear within a period of one (I) year 
from the date of final Completion or acceptance of the Work by the Owner 
or lesser or longer periods as may be otherwise designated in the Contract 
Documents. 

11.3.1.2 PAYMENT BOND. A good and sufficient bond in an amount equal to 
100% of the total Contract Sum, guaraoteeing the full and prompt payment 
of all claimants supply ing labor or materia ls in the prosecution of the Work 
provided for in the Contract, and for the use and protection of each 
claimant. 

t 1.3.2 If the Contract Sum, including Owner·accepted Alternates and allowances, ifany, 
is greater than $100,000, Perfonnance and Payment Bonds equaling one hundred 
percent (100%) of the Contract Sum arc mandatory and shall be provided by 
Contractor. If the Contract Sum is greater than $25,000 but less than or equal to 
SIOO,OOO, only a Payment Bond equaling One hundred percent (100%) of the 
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Contract amount is mandatory; provided, howcver, that Contractor also may elect 
to furnish a Perfonnance Bond in the same amount if Contractor so chooses. If 
the Contract Sum is less than or equal to $25,000, Contractor may clcet nol to 
provide Perfonnanee and Payment Bonds; provided that in such event, no money 
will be paid by Owner to Contractor until Final Completion of all Work. If 
Contractor elects to provide Perfomlance and Payment Bonds, Ihe Contract Sum 
shall be payablc to Contractor through progress payments in accordance with 
these General Conditions. 

11.3.3 No surety will be accepted by Owner that is in default, delinquent on any bonds 
or that is a party to any litigation against Owner. All bonds shall be made and 
executed on Owner's standard fonns, shall be approved by Owner and shall be 
executed by not less than one (I) corporate surety that is authorized and admitted 
to do bllsiness in the State of Texas, is licensed by the State of Texas to issue 
surety bonds, is listed in the most current United States Department of the 
Treasury List of Acceptable Sureties and is otherwise acceptable to Owner. Each 
bond shall bc executed by Contractor and the surety and shall specify that legal 
venue for enforcement of each bond exclusively shall lie in Bexar County, Texas. 
Each surety shall designate an agent resident in Bexar County, Texas to which 
any requisite statutory notices may be delivered and on which service of process 
may be had in matters arising out of the suretyship. 

11.3.4 Thc person or persons, partnership, company, finn, limited liability company, 
association, corporation or other business entity to whom the Contract is awarded 
shall, within ten (10) days after such award, sign the required Contract with 
Owner and provide the necessary surety bonds and evidence of insurance as 
required under tbe Contract Documents. No Contract shaU be binding on Owner 
until: 

(1) it has becn approved as to fonn by Owner's City Attorney; 

(2) it has been executed by Owner's City Manager; 

(3) the performance and payment bonds and evidence of 
insurance have been furnished to Owner by Contractor, as 
required by the Contract Documents; and 

(4) a fully executed Contract has been delivered to Contractor. 

11.3.5 The failure of Contractor to execute the Contract and deliver the required bonds 
and evidence of insurance within tcn (10) days after the Contract is awarded or as 
soon thereafter as Owncr can assemble and deliver the Contract and by the time 
the Owner~scheduled Pre-Construction meeting is held shall, at Owner's option, 
constitute a material breach of Contractor's bid proposal and Owner may rescind 
the Contract award and collect or retain the proceeds of the bid security. By 
reason of the uncertainty of the market prices for materials and labor, and it being 
impracticable and difficult to determine accurately the amount of damages 
occumng to Owner by reason of Contractor's failure to execute the Contract 

Revised 5/10/2013 General Conditions 
86 



within ten (10) days and deliver bonds and insurance by the Owner-scheduled 
Prc-Constnlction meeling, the filing of a bid proposal shall constitute an 
acceptance of this Section 11.3.5. In the event Owner should fe-advertise for 
bids, the defaulting Contractor shall not be eligible 10 bid, and the lowest 
responsible bid obtained in the re-advertisement shall be tbe bid referred to in this 
Section 11.3. 

11.4 'UM BRELLA' LIABILITY INSURANCE. Contractor shall obtain, pay for and maintain 
Umbrella Liability Insurance during the Contract term, insuring Contractor for an amount 
of not less than S5,000,000 per occurrence combined limit Bodily Injury (including death) 
and Property Damage. that follows form and applies in cxcess of the primary coverage 
required hereinabove. Owner and Design Consultant sball be named as additional insureds 
using endorsement CO 20 26 or broader. No aggregate shall be permitted for this type of 
coverage. The Umbrella Liability Insurance pol icy shall provide "drop down" coverage, 
where the underlying primary insurance coverage limits are insufficient or exhausted. 

11.5 POLICY ENDORSEMENTS AI".'o SPECIAL CONDITIONS 

11.5.1 Each insurance policy to be furnished by Contractor shall address the following 
required provisions within the certificate of insurancc, which shall be reflected in 
the body of the insurance contract andlor by endorsement to the policy: 

Re .... ised 5(1012013 

I ! .5. 1.1 Owner and Design Consultan t shall be named as additiona l insureds on 
all liability coverages, using endorsement CO 20 26 or broader. When 
Owner employs a Construction Manager on thc Project, Contractor and 
Subcontractor(s) shall include the Construction Manager on all liability 
insurance policies to the same extent as Owner and Design Consultant are 
required to be named as additional insureds. 

11 .5. 1.2 Within five (5) calendar days of a suspension, cancellation or non-renewal 
of any required line of insurance coverage, Contractor shall provide Owner 
a replacement certificate of insurance with all applicable endorsements 
included. Owner shall have the option to suspend Contractor's 
performance should there be a lapse in coverage at any time during tbe 
Contract. 

11.5.1.3 The tenus "Owner," "City" or "City of San Antonio" shall include all 
authorities, boards, bureaus, commissions, di visions, departments and 
offices of Owner and the individual members, employees and agents 
thereof in their officia l capac ities, while acting on behalf of Owner. 

11.5.1.4 The policy phrase or clause "Other Insurance" shall not apply to Owner 
where Owner is an additional insured on the policy. The required insurance 
coverage furnished by Contractor shall be the primary insurance for all 
purposes for the Project, as well as the primary insurance for the additional 
insureds named in the required pol icies. 
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11.5.1.5 All provisions of the Contract Documents concerning liability, duty and 
standard of care, together with the indemnification provision, shall, to the 
maximum extent allowable in the insurance markel, be underwritten with 
contractual liability coveragc(s) sufficient to include such obligations with 
the applicable liability policies. 

11.5.2 Concerning the insurance to be furnished by the Contractor, it IS a condition 
precedent to acceptability which: 

J 1.5.2.1 AU policies must comply with the applicable requirements and special 
provisions of this Article 11. 

J 1.5.2.2 Any policy evidenced by a Certificate of Insurance shaH not be subject to 
limitations, conditions or restrictions deemed inconsistent with the intent of 
the insurance requirements set forth herein, and Owner's decision 
regarding whether any policy contains such provisions and contrary to this 
requirement shall be finaL 

11.5.2.3 All policies required arc to be written through companies duly authorized 
and approved to transact that class of insurance in the State of Texas and 
that otherwise arc acceptable to Owner. 

11.5.3 Contractor agrees to the following special provisions: 

Revised 5110/2{)13 

I t .5.3.1 Contractor hereby waives subrogation rights for loss or damage to the 
extent same are covered by insurance. Insurers shall bave no right of 
recovery or subrogation against Owner, it being the intention that the 
insurance policies shall protect all parties to the Contract and be primary 
coverage for all losses covered by the policies. This waiver of subrogation 
shall be included, by endorsement or otherwise, as a provision of all 
policies required under this Article XL 

11.5.3.2 Insurance companies issuing the insurance policies and Contractor shall 
have no recourse whatsoever against Owner for payment of any premiums 
or assessments for any deductibles, as all such premiums and assessments 
solely are the responsibility and risk of Contractor. 

11.5.3.3 Approval, disapproval or failure to act by Owner, regarding any insurance 
supplied by Contractor or any Subcootraclor(s), shall not relieve Contractor 
of any responsibility or liability for damage or accidents as set forth in the 
Contract Documents. The bankruptcy, insolvency or denial of liability of or 
by Contractor's insurance company shall likewise not exonerate or relieve 
Contractor from liability. 

11.5.3.4 Owner reserves the right to review the insurance requirements of this 
Article XI during the efTective period of this Contract and to adjust 
insurance coverage and insurance limits when deemed necessary and 
prudent by Owner's Risk Management Division, based upon cbanges in 
statutory law, court decisions or the claims history of Contractor and 
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Subcontractors. Contractor agrees to make any reasonable request for 
deleti on, revision or modification of particular policy tenns, conditions, 
limitations or exclusions, except where policy provisions are established by 
law or regulation binding upon either party to this Contract or upon the 
underwriter of any such policy provisions. Upon request by Owner, 
Contractor shall exercise reasonable efforts to accomplish such changes in 
policy coverage. 

lI.5.3.5 No spec ial payments shall be made for any insurance policies that 
Contractor and Subcontractors are required to carty. Except as provided in 
Section 11.5.3.4 herein, all amounts payable regarding the insurance 
policies required under tbe Contract Documents are included in the 
Contrac t Sum. 

11.5.3.6 Any insurance policies required under this Article XI may be written in 
combination with any of the other policies, where legally pennitted, but 
none of the specified limits neither may be lowered or otherwise negatively 
impacted by doing so, nor may any of the requirements or special 
provisions of this Article XI be limited or circumvented by doing so. 

ARTICLE XU. INSPECTING, UNCOVERING AND CORRECTING OF WORK 

12.1 lnspecting Work. Owner and Design Consultant will have authority to reject Work that 
does not confonn to the Contract Documents. Whenever Owner or Design Consultant 
considers it necessary or advisable, Owner and/or Design Consultant will have authority to 
require inspection or testing of the Work in accordance with this Article XII, whether or 
not such Work is fabricated, installed or completed. 

L2.2 UNCOVERING WORK 

12.2.1 If a portion of the Work is covered, concealed and/or obstructed, contrary to 
Owner's or Design Consultant's requirements specifically expressed in the 
Contract Documents, it must be uncovered for Owner's or Design Consultant's 
inspection and properly be replaced at Contractor's expense without any change in 
the Contract Time or Sum. 

12.2.2 If a portion of the Work has been covered. concealed and/or obstructed and 
Design Consultant or Owner has not inspected the Work prior to its being 
covered, concealed and/or obstructed, Owner and Design Consultant retain the 
right to inspect such Work and, whcn directed by Owner, Contractor shall 
uncover it. If said Work is found to be in accordance with tbe Contract 
Documents, the costs for uncovering and replacement shall , by appropriate 
Change Order, be paid by Owner. If such Work uncovered is found to not be in 
accordance with the Contract Documents, Contractor sha ll pay all costs 
associated with the uncovering, correction and replacement of the Work, unless 
the condition found was caused by Owner or Owner's separate contractor, in 
whicb event Owner shall be responsible for payment of actual costs incurred by 
Contractor. 
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12.3 CORRECTING'VORK 

12.3.1 Contractor promptly shall correct any Work rejected by Owner or Design 
Consultant as failing to confonn to the requirements of the Contract Documents, 
whether inspected before or after Substantial Completion and whether or not 
fabricated , installed or completed. Contractor shall bear costs of correcting such 
rejected Work, along with all costs for additional testing, inspections and 
compensation for Design Consultant's services and expenses made necessary 
thereby. 

12.3.2 In addition to Contractor's warranty obligations, ifany of the Work is found to be 
defective or nonconfonnjng with tbe requirements of the Contract Documents, 
including, but not limited to these General Conditions, Contractor shall correct it 
promptly after receipt of written notice from Owner or Design Consullant to 
correct unless Owner previously bas given Contractor a written acceptance or 
waiver of the defect or nonconformity. Contractor's obligat ion to correct 
defective or nonconfonning Work remains in effect for: 

12.3.2.1 one (I) year after the date of Substantial Completion of the Work or 
designated portion of the Work; 

12.3.2.2 one (I) year after the date for commencement of warranties established 
by agreement in connection with partial occupancy under Section 9.9.1 
hereto; or 

12.3.2.3 the stipulated duration of any appl icable special warranty required by the 
Contract Documents. 

12.3.3 The one (1) year period, described in Section 12.3.2.1, Section 12.3.2.2 and 
Section 12.3.2.3 herein. shall be extended, with respcct to portions of the Work 
first performed after Substantial Completion, by the period of time bctween 
Substantial Completion and the actual completion of the Work. 

12.3.4 The obligations of Contractor under Section 3.5 hereio and this Section 12.3 sball 
survive final acceptance of the Work and termination of this Contract. Owner 
shall give notice to Contractor promptly after discovery of a defective or 
nonconforming condition in the Work. The one (1) year period stated in th is 
Section 12.3 does not limit the abili ty of Owner to requi re Contractor to correct 
latent defects or nonconforrnities in the Work , which defects or nonconformities 
could not have been di scovered through reasonable diligence by Owner or Design 
Consultant at the time the Work was performed or at the time of inspection for 
certification of Substantial Completion or Final Completion. The one (I) year 
period also docs not rel ieve Contractor from liability for any defects or 
deficiencies in the Work that may be discovered after tbe expiration of the one (I) 
year correction period. 
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12.3.5 Coutractor shall remove from the Project Site portions of the Work which are not 
in accordance with the requirements of the Contract Documents and are neither 
corrected by Contractor nor accepted by Owner. 

12.3.6 [f Contractor fails to correct any defective or nonconforming Work within what 
Owner deems a reasonable time after Owner or Design Consultant gives written 
notice of rejection to Contractor, Owner may correct the defective or 
nonconfonning Work in accordance with this Section 12 .3. If Contractor 
promptly does not proceed with correction of any defective or nonconforming 
Work within a reasonable time fixed by written notice from Owner or Design 
Consultant, Owner may remove or replace the defective or nonconforming Work 
and store the salvageable materials or equipment at Contractor's expense. If 
Contractor docs not pay the costs of removal and storage within ten (10) calendar 
days after written notice by Owncr or Design ConsuJtant, Owner may, upon ten 
(10) additional calendar days wriuen notice, sell the materials and equipment at 
auction or at private sale and shall account to Contractor for the proceeds, after 
deducting all costs and damages that should have been borne by Contractor to 
correct the defective work, including all compensation for Design Consultant's 
services and expenses made necessary as a result of the sale, removal and storage. 
If the proceeds of sale do not cover the costs thai ConLractor should have borne, 
the Contract Sum shall be reduced by the dcficiency. If payments due to 
Contractor then or thereafter are not sufficient to cover the deficiency. Contractor 
shall pay the diffcrence to Owner. 

12.3.7 Contractor shall bear thc cost of correcting destroyed or damaged construction of 
Owner or Owner's separate contractors, whether the construction is completed or 
partially completed, caused by Contractor's correction or removal of Work which 
is not in accordance with the requirements of the Contract Documents. 

J 2.3.8 Nothing contained in this Section 12.3 shall be construed to establish a period of 
limitation with respect to other obligations which Contractor might have under 
the Contmct Documents. The establishmcnt of the one (1) year timc period, as 
described in Section 12.3.2 relates only to the specific obligation of Contractor to 
correct the Work and has no relationship to the time within which the obligation 
to comply with the Contract Documents may be sought to be enforced or to the 
time within which proceedings may be commenced to establish Contractor's 
liability with respect to Contractor's obligations other than specifically to correct 
the Work. 

12.3.9 Any Work repaircd or replaced, pursuant to this Article XlI, shall be subject to 
the provisions of Article XII to tbe same extent as Work originaUy perfonned or 
instal!cd. 
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12.4 Acceptance of Nonconforming Work. Owner may, in Owner'S sole discretion, accept 
Work that is not in accordance with the requirements of the Contract Documents instead of 
requiring its removal and correction. Upon Utat occurrence, the Contract Sum will be 
reduced as appropriate and equitable, as solely detennined by Owner. Any adjustment will 
be accomplished whether or not final payment has been made. 

ARTICLE XIf(. COMPLETION OF THE CONTRACT; TERMINATION; 
TEMPORARY SUSPENSION 

13.1 Final Completion Of Contract. The Contract will be considered completed, except as 
provided in any warranty or maintenance stipulations, bond or by law, when all the Work 
has been finally completed, a [mal inspection is made by Owner and Design Consultant 
and final acceptance and final payment is made by Owner. 

13.2 Warranty Fulfillment. Prior to the expiration of the specified warranty period provided 
for in the Contrac t Documents, Owner or Design Consultant will make a detailed 
inspection of the Work and will advise Contrdctor and Contractor's Surety of the items 
that require correction. Owner or Design Consultant will make a SUbsequent inspection 
and, if the corrections have been properly perfonned, Owner will issue a letter of release 
00 the maintenance obligations [0 Contractor. If, fo r any reason, Contractor has not made 
the required corrections before the expiration of the warranty period, thc warranty 
provisions as provided for in Ihe Contract Documents shall remain in effect until the 
correc tions have properly been pcrformed and a letter of release from Owner to 
Contractor is issued. 

13.3 TERMIt'riATION By TIlE: OWt'riER FOR CAUSE 

133.1 Notwithstanding any other provision of these General Conditions, the Work or 
any portion of the Work may be tenninated immediately by Owner for any good 
cause after giving seven (7) ca lendar days advance written notice and an 
opportunity to cure to Contractor, including but not limited to the following 
causes: 
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13.3.1.1 Failure or refusal of Contractor to start [be Work within ten (10) 
calendar days after the date of the written Notice to Proceed is issued by 
Owner to Contractor commence Work. 

13.3.1 .2 A reasonable belief of Owner or Design Consultant that the progress of 
the Work being made by Contractor is insufficienlto complete Lhe Work 
within the spec ified Contract time. 

13.3.1.3 Failure or refusal of Contractor to provide sufficien t and proper 
equipment or construction forces properly to execute the Work in a 
timely manner. 

13 .3. 1.4 A reasonable belief that Contractor has abandoned the Work. 
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13.3.1.5 A reasonable belief that Contractor has become insolvent, bankrupt, or 
otherwise is financially unable 10 carry on the Work. 

13.3.1.6 Failure or refusal on the part of Contractor to observe any material 
requirements of the Contract Documents or to comply with any written 
orders given by Owner or Design Consultant, as provided for in the 
Contract Documents. 

13.3.1.7 Failure or refusal of Contractor promptly to correct any defects in 
materials or workmanship, or defects of any nature, the correction of 
which has been directed to Contractor in writing by Owner or Design 
Consultant. 

13.3.1.8 A reasonable belief by Owner that collusion exists or bas occurred for 
the purpose of illegally procuring the contrdct or a Subcontractor, or that 
a fraud is being perpetrated on Owner in connection with the 
construction of Work under the Contract 

13.3.1.9 Repeated and nagrant violation of safe working procedures. 

13.3.2 When the Work or any portion of the Work is tenninated for any of the causes 
itemized in Section 13.3. t herein, or for any other cause except tcnninatioD for 
conveniencc pursuant to Section 13.3.S herein. Contractor shall, as of the date 
specified by Owner, immediately discontinue the Work or portion of the Work as 
Owner shall designate, whereupon the Surety sball, within fifteen (IS) calendar 
days after thc written Notice of Termination by Owner For Cause has becn served 
upon Contractor and the Surety or its authorized agents. assume the obligations of 
Contractor for the Work or that portion of the Work which Owner bas ordered 
Contractor to discontinuc and SUlCty may: 

13.3.2.1 perform the Work with forecs employed by the surety; 

13.3.2.2 with the written consent of Owner, tender a replacement Contractor to 
take over and perform tbe Work, in whkh event the Surety shall be 
responsible for and pay the amount of any costs required to be incurred 
for the completion of the Work that are in excess of the amount offuods 
remaining under the Contract as of the time of the termination; or 

13.3.2.3 with the written consent of Owner, tender and pay to Owner in 
settlement the amount of money necessary to finish the balance of 
uncompleted Work under the Contract, correct existing defective or 
nonconfonning work and compensate Owner for any other loss 
sustained as a result of Contractor's default. 
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In the cvent of Tennination by Owner For Cause involving Article 13.3.2.1 
and/or Article 13.3.2.2, the Surety shall assume Contractor's place in all respects 
and the amount of funds remaining and unpaid under the Contract shall be paid by 
Owner for all Work perfonned by the Surety or the replacement contractor in 
accordance with the tenns of the Contract Documents, subject to any rights of 
Owner to deducl any and all costs, damages or liquidated or actual damages that 
Owner incurred, including, but not limited to, any and all addirional fees and 
expenses of Design Consultant and any attorneys fees Owner incurs as a result of 
Contractor's default and subsequent temlination. 

13.3.3 The balance of the Contrac t Sum rcmaining at the time of Contractor's default 
and subsequent tennination shall become due and payable to the Surety as the 
Work progresses, subject to all of the tenns, covenants and conditions of the 
Contract Documents. If the Surety does not, within the time specified in Section 
13.3.2 herein, exercise its obligation to assume the obligations of the Contract, or 
that portion of tbe Work which Owner has ordered Contractor to discontinue, thcn 
Owner shall have the power to completc the Work by contract or otherwise, as 
Owner may deem necessary and elect. Contmctor agrees that Owner shall have 
thc right to: 

(I) take possession of or use any or all of the materials, plant, tools, 
equipment, supplies and property of every kind, to be provided by 
Contractor for tbe purpose of the Work; and 

(2) procure other tools, equipment, labor and materials for the completion 
of the Work at Contractor's expense; and 

(3) charge to the account of Contractor the expenses of completion and 
labor, materials, lools, equipment, and incidental expenses. 

13.3.4 All expenses incurred by Owner to complete the Work shall be deducted by 
Owner out of the ba lance of the Contract Sum remaining unpaid to or unearned by 
Contractor. Contractor and the Surety shall be liablc to Owncr for any eosts 
incurred in excess of the balance of thc Contract Sum for the completion and 
correct ion of the Work, and for any other costs, damages, expenses (includ ing, 
but not limited to, additional fees of Design Consultant and attorney's fees) and 
liquidated or actual damages incurred as a result of the termination. 

13.35 Owner shall not be required to obta in the lowest bid for the Work of completing 
the Contract, as described in Section 13.3.3 herein, but the expenses to be 
deducted from the Contract Sum shall be the actual cost of such Work and the 
other damages, as provided in Section 13.3.3 herein. 1n case Owner's costs and 
damages are less than the sum which would have been payable under the Contract 
if the Work had been completed by Contractor pursuant to the Contract, then 
Owner may pay Contractor (or the Surety, in the event of a complete Termination 
by Owner For Cause) the difference, provided that Contractor (or the Surety) shall 
not be entitled to any claim [or damages or ror loss of anticipated profits. In case 
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case such costs for completion and damages shall exceed the amount which would 
have been payable under the Contract if the Work had been completed by 
Contractor pursuant to the Contract. then Contractor and its Surety shall pay the 
amount of the ex.cess to Owner immediately upon written notice from Owner to 
Contractor and/or the Surety for the ex.cess amount owed. When only a particular 
part of the Work is being carried on by Owner, by contract or otherwise under the 
provisions of this Section, Contractor shall continue the remainder of tbe Work in 
conformity with the terms of the Contract and in such manner as not to hinder or 
interfere with the perfonnance of workmen employed and provided by Owner. 

13.3.6 The right to tenninate this Contract for the convenience of Owner (including, but 
not limited to, non-appropriation of funding) expressly is retained by Owner. In 
the event of a teonination for convenience by Owner. Owner shalt, at least ten 
(l0) calendar days in advance, deliver written nOlice of the termination for 
convenience to Contractor. Upon Contractor's receipt of such written notice, 
Contractor immediately shall cease the perfomlance of the Work and shall take 
reasonable and appropriate action to secure and protect the Work then in place. 
Contractor shall then be paid by Owner, in accordance with the terms and 
provisions of the Contract Documents, an amoun t not to exceed the actual labor 
costs incurred, the actual cost of all materials installed and the actual cos I of all 
materials stored at the Project site or away from the Project site, as approved in 
writing by Owner but not yet paid for and which can not be returned, plus 
app licable overhead, profit, and actual, reasonable and documented termination 
costs, if any, pa id by Contractor in connection with the Work in place which is 
completed and in conformance with the Contract Documents up to the date of 
termination fo r convenience, less all amounts previously paid for the Work. No 
amount ever shall be paid to Contractor for losl or anticipated profits 00 any part 
of the Work not performed. 

13.4 TEMPORARY SUSPENSION OF THE WORK 

13.4.1 The Work or any portion of the Work may temporarily be suspended by Owner, 
for a time period not to exceed ninety (90) calendar days, immediately upon 
written notice to Contractor for any reason, including, but not limited to: 

Revised 511012013 

13.4.1.1 the causes described ill Section 13.3.1. 1 through Section 13.3.1.9 herein; 

13.4.1.2 under other provisions in the Contract Documents Ihat require or permit 
temporary suspension of the Work; 

13.4.1.3 situations where tbe Work is threatened by. contributes to or causes an 
immediate threat to public health, safety, or security; or 

13 .4.1.4 other unforeseen conditions or circumstances. 
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13.4.2 Contractor immediately shall resume the temporarily suspended Work when 
ordered in writing to do so by Owner. Owner shall not, under any circumstances, 
be liable for any claim of Contractor arising from a temporary suspension duc to a 
cause described in Scction 13.4. t herein; provided, however, that in the case of a 
temporary suspension for any of the reasons described under Section 13.4.1.2 
through Section 13.4.1.4 herein. wherc Contractor is not a contributing cause of 
the suspension or where the provision of the Contract Documents in question does 
not specifically provide that the suspension is at no cost to Owncr, Owncr will 
make an equitable adjustment for the following items, provided that a claim 
properly is made by Contractor under Section 4.3 herein: 

\3.4.2.1 an equitable extension of the Contract Time, not to exceed the actual 
delay caused by the temporary suspension, as detemlined by Owner and 
Design Consultant; 

13.4.2.2 an equitable adjustment to the Contract Sum for the actual, necessary and 
reasonable costs of properly protecting any Work finished or partially 
finished during the period of the temporary suspension; provided. 
howcver, that no payment of profit andlor overhead shall be allowed on 
top of these costs; and 

13.4.2.3 if it becomes necessary to move equipment from the Project Site and then 
return it to the Project Site when the Work is ordered to be resumed, an 
equitable adjustment to the Contract Sum for the actual. necessary and 
reasonable cost of these moves; provided, however, that no adjustment to 
the Contract Sum shall be due if said equipment is moved to another 
Project site of Owner. 

ARTICLE XIV. MISCELLANEOUS PROVISIONS 

14.1 Small Busincss Economic Development Advocacy. Contractor shall comply with the 
requirements of City' s Small Business Economic Development Advocacy Office as posted 
in the Project's solicitation documents and the Contract Documents. 

14.2 GOVERNING LA Wj COMPLIANCE WITH LA WS AND REGULATIONS 

14.2.1 This Contract shall be governed by the laws and case decisions of the State of 
Texas, without regard to conflict of law or choice of law principles ofTcx.as or of 
any other state. 

14.2.2 This Contract is entered into subject to and controlled by the Charter and 
ordinances of the City of San Antonio and all applicable laws, rules and 
regulations of the State of Texas and the Government of the United States of 
America. Contractor shall, during the perfommnce of the Work, comply with all 
applicable City of San Antonio codes and ordinances, as amended, and all 
applicable State of Texas and Federal laws, rules and regulations, as amended. 

Revised 5110f2013 General Conditions 
96 



14.3 SUCCESSORS AND ASSIGNS. Owner and Contractor respectively bind themselves, their 
partners, successors, assigns and legal representatives to the promises, covenants, terms, 
conditions and obligations contained in the Contract Documents. Contractor shall not 
assign, transfer or convey its interest or rights in the Contract, in part or as a whole, without 
the written consent of Owner. If Contractor attcmpts to make an assignment, transfer or 
conveyance without Owner's written consent, Contractor nevertheless shall remain legally 
responsible for all obligations under the Contract Documents. Owner shall not assign any 
portion of the Contract Sum due or to become due under this Contract without the wri tten 
consent of Contractor, except where assignment IS compelled by court order, other 
operation of law or the terms of these General Conditions. 

1~.4 WRilTEN NonCE. Any notice, payment, statement or demand required or pennitted to be 
given undcr this Contract by either party to the other may be cffected by personal delivery 
in writing or by facsimile transmission, emai l or by mail, postage prepaid, or by overnight 
delivery to an officer, management level employee or other designated representative of 
either party. Mailed or emai l notices shall be addressed to the parties at an address 
designated by each party, but each party may cbange its address by written notice in 
accordance with this section. Mailed notices shall be deemed received as of three (3) 
caJendar days after mailing. 

14.5 RJGHTS ANO REMEDIESj No \VAIVER OF RIGHTS By OWNER 

14.5. 1 The duties and obligations unposed on Contractor by the Contract Documents and 
the rights and remedies available to Owner under the Contract Documents shall 
be in addition to, and not a limitation of, any duties, obligations, rights and 
remedies otherwise imposed or made available by law. 

14.5.2 No action or failure to act by Owner shall constitute a waiver of a right afforded 
Owner unde r the Contract Documents, nor sha ll aoy action or failure to act by 
Owner constitute approval of or acquiescence in a breach of the Contract by 
Contractor, except as may be specifically agreed in writing by Change Order, 
Amendment or Supplemental Agreement. 

14.6 Interest. Owner shall not be liable fo r interest on any progress or final payment to be 
made undcr the Contract Documents, except as may be provided by the applicable 
provisiOns of the Prompt Payment Act , Chapter 2251, Texas Government Code, as 
amended, subject to Article IX of these General Conditions. 

14.7 INDEPENDENT MATE RJALS TESTING A~D I~SPECTION 

14.7.1 In some circumstances, Owner shall retain, independent of Contractor, the 
inspection services, the testing of construction materials engineering and the 
verification testing services necessary for acceptance of the Project by Owner. 
Such consultants wi ll be selected in accordance with Section 2254.004 of tbe 
Government Code. The professional services, duties and responsibilities of any 
independent consultants will be described in the agreements between Owner and 
those consultants. Thc provision of inspection services by Owner wilt be for 
Qual ity Assurance and shaU not reduce or lessen Contractor's responsibility for 
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the Work or its duty to establish and implement a thorough Quality Control 
Program to monitor the quality of construction and guard the Owner against 
defects and deficiencies in the Work, as required herein. Contractor fully and 
solely is responsible for constructing the Project in stnct accordance with tbe 
Construction Documents. 

14.8 OFFICERS OR EMPLOYEES OF TilE OWNER NOT TO nAVE FINANCIAL [l\TEREST IN ANy 
COl\TRACT OF THE OWNER. Contractor acknowledges the Charter of the City of San 
Antonio and its Ethics Code prohibits a City otTicer or employee, as those terms are 
defined in Section 2-52 of the Ethics Code, from having a financial interest in any contract 
with the City or any City agency, such as City-owned utilities. An officer or employee bas 
a "prohibited financial interest" in a contract with the City or in the sale to the City of land, 
materials, supplies or service. if any of the following individual(s) or entities is a party to 
the contract or sale: 

(I) a City officer or employee; his parent, child or spouse; 

(2) a business entity in which the officer or employee, or his parent, child 
or spouse owns ten (10) percent or more of the vOling stock or shares 
oflhc business ent ity, or ten (10) percent or more of the fair market 
va lue of the business entity; 

(3) a business entity in wruch any individual or entity above listed is a 
Subcontractor on a City contract, or 

(4) a partner or a parent or subsidiary business entity. 

Pursuant to this Article XlV, Contractor warrants and certifies, and tbis Contract 
is made in reliance thereon, tbat it, its officers, employees andlor agents are 
neither officers nor cmployees of Owner. Except with Owner's low-bid contract 
awards, Contractor warrants and certifies that it has tendered to Owner a 
Discretionary Contracts Disclosure Statement in compliance with Owner's Ethics 
Code. Any violation of tbis article shaU cOllstitute malfeasance in office and any 
officer or employee of Owner guilty thereof shall thereby forfeit his office or 
position. Any violation of this Section 14.8, with the knowledge, express or 
implied, of the person, persons, partnership, company, firm, association or 
corporation contracting with Owner shall render a Contract voidable by the 
Owner's City Manager or City Council. 

14.9 Venue. This Contract is pcrfomled in Bexar County, Texas, and iflegal action is necessary 
to enforce this Contract, exclusive venue shall lie in Bexar County, Texas. 

14.10 INDEPENDENT COi\'TRACTOR. In performing the Work under this Contract, the 
relationship between Owner and Contractor is that of an independent contractor. Contractor 
shall exercise independent judgment in performing the Work and solely is responsible for setting 
working hours, scheduling and/or prioritizing the Work now and detcnnining the means and 
methods of performing the Work, subject only to the requirements of the Contract Documents. 
No term or provision of this Contract shall be cons trued as making Contractor an agent, servant 
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or employee of Owner or making Contractor or any of Contractor's employees, agents or 
servants eligible for tbe fringe benefits , such as retirement, insurance and worker's compensation 
which Owner provides to its employees. 

14.11 NONDISCRIMINATION. As a condirion of this Contract, Contractor covenants that it wi ll 
take all necessary actions to insure that, in connection with any Work under this Contract, 
Contractor and its Subcontractor(s) will not discriminate in the treatment or employment of any 
individual or groups of individuals on the grounds of race, COIOf. religion, national origin, age, 
sex or handicap unrelated to job performance, either directly, indirectly or tbrough contractual or 
other arrangements. Contractor also shall comply with all app licable requirements of the 
Americans with Disabilities Act, 42 U.S.C.A. §§ 121 0 1-12213, as amended. In this regard, 
Contractor shall keep, retain and safeguard all records relating to this Contract or Work 
perfonned there under, for a minimum period of four (4) years from Final Completion, unless 
tbere is an ongoing dispute under the Contract, then, such retention period shall extend until final 
resolution of the dispute, with full access allowed to authorized representatives of Owner upon 
request, for purposes of evaluating compliance with this and other provisions of the Contract. 

14.12 G1FTS To PUBLIC SERVANTS 

14.12.1 Owner may terminate thi s Contract immediately if Contractor bas offered, 
conferred or agreed to confer any benefit on a City of San Antonio employce or 
official that tbe employee or official is prohibited by law from accepting. 

14.12.2 For purposes of this Article, "benefit" means anything reasonably regarded as 
pecuniary gain or pecuniary advantage, including benefit to any other person in 
whose welfare the beneficiary has a direct or substantial interest, bot docs not· 
include a contribution or expenditure made and reported in accordance with 
law. 

14.12.3 Notwithstanding any other legal remedies, Owner may require Contractor to 
remove any employee of Contractor, a Subcontractor or any employee of a 
Subcontractor from the Project who has violated the restrictions of this Article 
XIV or any simi lar State or Federal law and Owner may obtain reimbursement 
for any expenditures made to Contractor as a result of an improper offer, an 
agreement to confer or the conferring of a benefit to a City of San Antonio 
employee or offic ial. 

ARTICLE XV. AUDIT 

15.1 RIGHT TO AUDIT CONTRACl'OR'S RECORDS 

15.1.1 By execution of tbe Contract, Contractor grants Owncr the right to audi t, 
examine, inspect and/or copy, at Owner's electi on at all reasonable times during 
the term of this Contract and for a period of four (4) years following the 
completion or tcnnination of the Work, all of Contractor's written and 
electronically stored records and billings relating to the perfonnance of the Work 
under the Contract Documents. The audit, examination or inspection may be 
performed by an Owner designee, which may include its internal auditors or an 
outside representative engaged by Owner. Contractor agrees to retain its records 
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for a minimum of four (4) years following tennination of tbe Contract, unless 
there is an ongoing dispute under the Contract, then, sueh retention period shall 
extend until final resolution of the dispute. As used in these General Conditions, 
"Contractor written and electronically stored records" include any and all 
information, materials and data of every kind and character generated as a result 
of the work under thi s Contract. Example of Contractor written and electronically 
stores records include, but are not limited to; accounting data and reports, 
bitlings, books, genera l ledgers, cost ledgers, invoices, production sheets, 
documents, correspondences, meeting notes, subscriptions, agreements, purchase 
orders, leases, contracts, commitments, arrangements, notes, daily diaries, reports, 
drawings, receipts, vouchers, memoranda, time sheets, payroll records, policies, 
procedures, Subcontractor agreements, Supplier agreements, rental equipment 
proposals, federal and state tax filings for any issue in question, along with any 
and all other agreements, sources of information and matters that may, in Owner's 
sole judgment, have any bearing on or pertain to any matters, rights, duties or 
ob ligations under or covered by any Agreement Documents. 

15.1.2 Owner agrees that it will exerc ise the right to audit, examme or inspect 
Contractor's records only during regular business hours. Contractor agrees to 
allow Owner andlor Owner's designee access to all of the Contractor's Records, 
Contractor's facilities and current or fanner employees of Contractor, deemed 
necessary by Owner or its designee(s), to perform such audit, inspection or 
examination. Contractor also agrees to provide adequate and appropriate work 
space necessary for Owncr or its designees to conduct such audits, inspections or 
examinations. 

15.1.3 Contractor shall include this Article XV in any Subcontractor, supplier or vendor 
contract. 
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Special Conditions for Horizontal Projects 

3.2.5 Differing Site Conditions (Adds Section 3.2.5 to GENERAL CONDfTIONS FOR 
CITY OF SAN ANTONIO CONSTRUCTION CONTRACTS) 

Contractor promptly shall, before such discovered conditions and/or structures arc disturbed, 
notify Owner in writing of differing site conditions. Differing site conditions are defined as 
subsurface or latent physical and/or structural conditions at tbe Site differing materially from 
those indicated in the Plans, Specifications and other Contmct Documents or newly discovered 
and previously unknown physical condit ions at the Site of an unusual nature differing materially 
from those geophysical conditions typically encountered in the type Work being perfonned and 
genera lly being recognized as not indigenous to the San Antonio, Bexar County, Texas environs. 

Owner andlor Design Consultant promptly shall investigate the reported physical and/or 
struclural conditions and shall determine whetber or not the physical and/or structural conditions 
do materially so differ and thereby cause an increase or decrease in Contractor's cost of andlor 
time required for performance of any part of the Work under this Contract. In the event that 
Owner reasonably detennines that the physical and/or structural conditions materially so differ, a 
negotiated and equ itable adjustment shall be made to the Contract Time and/or Contract SLim 
and a Change Order promptly shall be issued by Owner. 

(1) No claim of Contractor under this Section 3.2.5 shall be allowed unless Contractor 
has given the written notice called for above, prior to disturbing the discovered 
conditions and/or structures. 

(2) No Contract adjustment sha ll be allowed under this Section 3.2.5 for any effects 
caused on unchanged work. 

3.4.7 Material Testing (Added to Section 3.4.7 of GENERAL CONDITrONS FOR 
CITY OF SAN ANTONIO CONSTRUCTION CONTRACTS) 

Materials not meeting Contract requirements or that do not produce sati sfactory results will be 
rejected by Owner, unless Owner or Design Consultant approves corrective actions. Upon 
rejection, Contractor immediately shall remove and replace rejected materials. If Contractor 
docs not comply with these requirements, Owner may remove and replace defective material and 
all costs incurred by Owner for testing, removal and replacement of rejected materials shall be 
deducted from any money due or owed to Contractor. 

The source of supply of each of the materials shall be approved by Owner or Design Consultant 
before delivery is started and, at the option of Owner. may be sampled and tested by Owner for 
determining compliance with the governing specifications before delivery is started. If it is 
found after trial that sources of supply previously approved do not produce uniform and 
satisfactory products, or if the product from any source proves unacceptable at any time, 
Contractor shall furnish materials from other approved sources. Only materials conforming to 
tbe requirements of the Contract documents and approved by Owner shall be used by Contractor 
in the work. AlI materials being used by Contractor are subject to inspection or test at any time 
during preparation or usc. Any material which has been tested and accepted at the source of 
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supply may be subjected to a chcck test after delivery and all materials which, when retested, do 
not meet the requirements of the specifications will be rejected. No material which, after 
approval, has in any way become unfit for use shall be used in the Work. 

If, for any reason, Contractor selects a material which is approved for use by Owner or Design 
Consultant by sampling, testing or other means, and Contractor decides to change to a different 
material requiring additional sampling and testing by Owner for approval, Contractor sball pay 
for any expense incurred by Owner for such additional sampling and testing and the costs 
incurred by Owner shall be deducted from any money due or owed to Contractor. 

4.3.8 Change in Unit Prices (Added to Section 4.3.8 of GENERAL CONDITIONS FOR 
CITY OF SAN ANTONIO CONSTRUCTION CONTRACTS) 

Unit prices established in the Contract documents ouly may be modified whcn a Change Order 
or Field Work Directive causes a material change in quantity to a Major Bid Item. A Major Bid 
Item is defmed as a single bid item that constitutes a minimum of five percent (5%) of the total 
contract va lue. A material change in quantity is defined as an increase or decrease of twenty five 
percent (25%) or more of the units of an individual bid item or an increase or decrease of twenty 
five percent (25%) or more of the dollar value ofa Jump sum bid item. Revised unit pricing only 
shall apply to the quantity of a major bid item in excess of a twenty five percent (25%) increase 
or decrease of the original Contract quantity. 

7.2.5 AUowable Markups (Added to Section 7.2.5 of GENERAL CONDITIONS FOR 
CITY OF SAl'! ANTONIO CONSTRUCTION CONTRACTS) 

Max.imum allowable markups for Change Order pricing, when said pricing is nOl dctcnnined 
through unit prices, are established as follows: 

7.2.5.1 Labor 
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Contractor shall be allowed the documented payroll rates for each hour 
laborers and foremen actually shall be engaged in the Work. Contractor 
shall be allowed to receive an additional twenty five percent (25%) as 
compensation, based on the total wages paid said laborers and foremen. No 
charge shall be made by Contractor for organization or overhead expenses. 
For costs of premiums on public liability and workers compensation 
insuranee(s), Social Security and unemployment insurance taxes, an amount 
equal to fifty five percent (55%) of the sum of the labor cost, excluding the 
twenty five percent (25%) documented payrol l rate compensation allowed 
herein, shall be the established maximum allowable labor burden cost. No 
charge for superintendence wi ll be made unless considered necessary and 
approved by Owner or a Change Order includes an ex.tension oftbe Contract 
Time. 
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7.2.5.2 Materials 

Contractor shall bc aJlowed to receive the actual cost. including freight 
charges, for materials used on such Work, including an additional twenty 
five percent (25%) of the actual cost as compensation. When material 
invoices indicate an available discount, the actual cost shall be deternlined 
as the invoiced price less the available discount. 

7.2.5.3 Equipment 

For Contractor-owned machinery, trucks, power tools or other equipment, 
necessary for use all Change Order work. the Rental Rate Blue Book for 
Construction Equipment (hereafter referred to as "Blue Book") rate, as 
modified by the following, will be used to establish Contractor's allowable 
hourly rental rates. Equipment used shall be at the rates in effect for each 
section of the Blue Book at the time of use. The following fonnula shall be 
used to compute the bourly rates: 

Where 

H ~ M x RI x R2 + or 
176 

H = Hourly Rate 
M = Monthly Rate 
RI = Rate Adjustment Factor 
R2 = Regional Adjustment Factor 
or = Operating Costs 

If Contractor-owned machinery and/or equipment is not available and 
equipment is rented from an outside source, the hourly rate shall be 
establisbed by dividing the actual invoice cost by the actual number orbours 
the equipment is involved in the Work. Owner reServes tbe right to limit the 
hourly rale to comparable Blue Book rates. When Ibe invoice specifies that 
the rental rate does not include fuel , lubricants, repairs and servic ing. the 
Blue Book hourly operating cost shall be allowed to be added ror each hour 
the equipment operates. The allowable equipment hourly rates shall be paid 
ror each hour that the equipment is involved in th e Work and an additional 
maximum of fifteen percent (15%) may be added as compensation. 

7.2.5.4 Subcontractor Markups 
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Contractor will be allowed administrative cost only when extra work, 
ordered by Owner, is perfonned by a Subcontractor or Subcontractors. The 
maximum allowable payment for administrative cost will nol exceed five 
percent (5%) of the lotal Subcontractor work. OtT-duty peace officers and 
patrol cruisers shall be considered as Subcontractors, with regard to 
consideration of allowable contractor markups. 
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7.3.9 Field Work Directive Allowable Markups (Adds Section 7.3.9 to GENERAL 
CONDITIONS FOR CITY OF SAN ANTONIO CONSTRUCTION CONTRACTS) 

Maximum allowable markups for Field Work Directives shall follow the allowable markups 
established in Section 7.2.5 herein. 

8.2.2 Standby Equipment Costs (Added to Section 8.2.2 of GENERAL CONDITIONS FOR 
CITY OF SAN ANTONIO CONSTRUCTION CONTRACTS) 

Contractor shall be entitled 10 standby costs on ly when directed to standby in writing by Owner. 
Standby costs may include actual documented Project overhead costs of Contractor, consisting of 
admjnistrative and supervisory expenses incurred at the Project Si le. Standby equipment costs 
shall not be allowed during periods when the cquipment would otherwise have been idle. 

No more than eight (8) hours of standby lime shalt be paid during a 24-hour day, no more than 
forty (40) hours shall be paid per week for standby time and no more than one hundred and 
seventy six (176) hours pcr month shall be paid of standby time. Standby time shall be 
computed at fifty percent (50%) of the rates found in the Rental Rate Blue Book for Construction 
Equipment and shall be calculated by diVIding the monthly rale found in the Blue Book by 176, 
then multiplying that total by the regional adjustment factor and the rate adjustment factor. 
Operating costs shall not be charged by Contractor. 

10.11 Road Closures and Detour Routes (Adds Section 10.tl to GENERAL CONDITIONS 
FOR CITY OF SAN ANTONIO CONSTRUCTION CONTRACTS) 

Contractor shall not begin construc tion of the Project or close any streets until adequate 
barricades and detour signs have been provided. erected and maintained in accordance with the 
detour route and details shown on the Project Plans. Contractor shall notify Owner forty eight 
(48) hours in advance ofclosmg any street to through traffic. Local traffic shall be permitted the 
use of streets under construction whenever feasible. 

10.12 Use of City Streets (Adds Section 10.12 to GENERAL CONDITIONS FOR 
CITY OF SAN ANTONIO CONSTRUCTION CONTRACTS) 

Contractor shall confine the movements of all steel-tracked equipment to the limits of the Project 
Site and any such equipment sha ll not be allowed use of Owner's streets unless being transported 
on pneumatic-tired vehicles. Any damage to Owner's streets caused by Contractor and/or 
Contractor's equipment, either outside the limits of the Project site or within the limits of the 
Project s ite but not within the limits of the current phase then being constructed, shall be repaired 
by Contractor at its own expense and as prescribed by Owner's specifications and direction . If 
Contractor can not or refuses to repair street damage caused by Contractor andlor Contractor's 
equipment, Owner may perform the repairs and all expenses incurred by Owner in performing 
the repairs shall be deducted for any money due or owed to Contractor. 
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10.13 Maintenance of Traffic (Adds Section 10.13 to GENERAL CONDITIONS FOR 
CITY OF SAN Al'<TONIO CONSTRUCTION CO:>lTRACTS) 

In accordance with the approved traffic control plan and as specified in the Contract, Conlractor 
shall: 

(I) keep existing roadways open to traffic or construct and maintain detoIJrs and temporary 
structures for safe public travel; 

(2) maintain the Work in passable condition, including proper drainage, to accommodate 
traffic; 

(3) provide and maintain temporary approaches and crossings of intersecting roadways in a 
safe and passable condition; 

(4) construct and maintain necessary access 10 adjoining property as shown in the plans or 
as directed by Owner; and 

(5) furnish, install and maintain traffic control deVices in accordance with the Contract. 

The cost of maintaining traffic will be subsidiary to the Project and will not directly be paid 
for by Owner, unless otherwise stated in the Plans and Specitications. Owner will notify 
Contractor if Contractor fails to meel the above traffic requirements. Owner may perform 
the work necessary for compliance, but any action n by Owner shall not change the legal 
responsibilities ofContraetor, as set fon.h in the Contract Documents. Any costs incurred by 
Owner for traffic maintenance shall be deducted from money due or owed to Contractor. 

10.14 Abatement and Mitigation of Excessive or Unnecessary Construction Noise (Adds 
Section 10.14 to GENERAL CONDITIONS FOR CITY OF SAN Al"TONIO 

CONSTRUCTION CONTRACTS) 

Contractor shall ensure abatement and mitigation of excessive or unnecessary construction noise 
to the satisfaction of Owner and as prescribed by all applicable state and local laws. 

10.15 Incidental Work, Connections, and Passageways (Adds Section ]0.t5 to GENERAL 
CONDITIONS FOR CITY OF SA."" ANTONIO CONSTRUCTION CONTRACTS) 

Contractor shall perform all incidental Work necessary to complete and comply with this 
Contract including, but Dot limited to the following: 

(I) Contractor shal l make and provide all suitable reconnections with existing improvements 
(generally exeluding new connections with or relocation of utility services, unless 
specifically provided for otherwise in the Contract Documents) as are necessarily 
incidental to the proper completion of the Project; 
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(2) Contractor shall provide passageways or leave open such thoroughfares in the Work Site 
as may bc reasonably required by Owner; and 

(3) Contractor shall protect and guard same at its own risk and continuously shall maintain 
the Work Site in a clean, safe and workmanlike manner. 
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